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CHECKERBOARD AFLOAT—This month’s cover picture is of logs at a lumber mill on 
Puget Sound. 
In the year 1000, Lief, son of Red Eric, brought a shipload of timber to Greenland from 
Vinland (possibly Cape Cod). Later, the first manufactured goods exported by American 
colonists were a shipload of forest products sent to England by Captain Newport of 
Jamestown. From such beginnings grew this industry which today employs approximately 
a million workers each year. Their wages exceed $310 million, and harvests are valued at 
more than $2 billion annually. 
Commercial forests in the United States cover 462 million acres, seventy-four per cent of 
which are privately owned. From their products we build and furnish our homes and derive 
some of the clothing we wear and food we eat. Moreover, the lumbering industry is in- 
i le to our transportation and communication systems, public utilities, manufac- 
turing and agricultural operations, shipping, education and public information and—what 
is very important to free ericans—our sports and hobbies. 


Photograph by Josef Scaylea from A. Devaney, Inc., New York. 
Printed in U. S. A. Copyright 1949 by Commerce Clearing House, Inc. 
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PROPOSALS 





Labor Legislation Conference 


The Sixteenth Annual Conference on 
Labor Legislation was held in the Labor 
Department Auditorium, Washington, D. C., 
on November 29 and 30 and December 1. The 
Secretary of Labor invited state governors 
to send delegates to the conference, includ- 
ing state labor commissioners and repre- 
sentatives of organized labor. The delegates 
considered in committee sessions such prob- 
lems as the advancement of employment op- 
portunities, wage and hour legislation, 
industrial safety and health, child labor and 
migrant labor. Perennial measures dis- 
cussed included model state bills to regulate 
industrial homework and to regulate private 
employment agencies, and a state safety and 
health bill, which provides for an Industrial 
Safety Advisory Board within the State 
Department of Labor. 


The Conference adopted the following 
recommendations from the report of the 
Committee on Wages and Hours: 


The Committee recommended extending 
the Fair Labor Standards Act to all em- 
ployees of interstate industries, including 
particularly those processing or handling 
farm products or fish and those on large 
commercial farms. It also urged a national 
minimum wage of $1 per hour, with pro- 
vision to permit raising the minimum to 
more adequate levels through wage-board 
procedure. 


The Committee submitted suggested lan- 
guage for a state Minimum Wage Bill 
and a state Wage and Hour Bill. The 
bills are identical in basic principles but use 
different approaches to permit a latitude of 
choice in meeting the varying needs of the 
separate states, Each bill has been drafted 
to cover all employees in the state, including 
agricultural and domestic workers, except 
federal, state and local government em- 
ployees, and, for the purpose of overtime 
compensation, those employees who are in 
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executive, administrative or professional 
capacities. 

Each draft provides for a statutory mini- 
mum wage to give immediate relief to all 
low-paid workers covered by the act. This 
may be accomplished by providing a single 
minimum rate, or by an escalator clause pro- 
viding two or more rates to take effect at 
specified intervals of time. Higher mini- 
mum wages may be set on the basis of 
tripartite wage boards’ recommendations. 
In the wage and hour bill the boards are 
authorized to review and recommend the 
wages and working conditions of all workers. 
In the minimum wage bill the boards are 
authorized to review and recommend wages 
and working conditions of women workers, 
which conditions are then applicable to men. 
In both bills wage boards are empowered to 
set guaranteed weekly wages for a specified 
span of hours, to prevent certain wage de- 
ductions, to prevent employment beyond 
specified hours, to set special rates for 
learners (not less than the statutory mini- 
mum) and for apprentices and handicapped 
workers, and to abolish or regulate indus- 
trial homework and other practices that 
exploit the workers or undermine fair work- 
ing conditions. In providing such machinery 
for setting standards, the bills follow closely 
the generally accepted and successful pat- 
tern of wage board procedure found in state 
minimum wage laws. 

Each proposal encourages the practice of 
establishing a basic eight-hour day and a 
basic forty-hour week, and the payment of 
time and one half after these hours. Both 
bilis charge the State Commissioner of 
Labor with the enforcement of the law. 
They contain record-keeping and inspection 
provisions; employers are required to post 
abstracts of the law and copies of minimum 
wage orders; and the Commissioner has au- 
thority to take assignments of wages due 
and to collect back wages, including liquidated 
damages on behalf of underpaid workers. 

(Continued on page 199) 
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CLOSED SHOPS 


and CLOSED UNIONS 


COMMON-LAW 
DEVELOPMENTS 


O A DEPARTMENT entitled “The 

Developing Law,” recent and current 
developments in the field of compulsory 
unionism in general, and of the closed shop 
in particular, offer an especially fruitful sub- 
ject. Growing union control over employ- 
ment opportunities, coupled with restrictive 
membership policies, has evoked consider- 
able reaction. “The right to work” and 
“the right to union membership” have been 
the articulate responses to the growth of 
union power; and they have found expres- 
sion in statute books, court decisions and 
the general literature of the law of labor 
relations. 


The United States Congress and a num- 
ber of state legislatures have cut deep into 
the problem—to some extent have undercut 
the whole problem—by abolishing the 
closed shop outright. Other states have 
taken steps toward eliminating discrimina- 
tory membership policies on the part of 
labor unions. Furthermore, the common 
law has not lost its creative touch. Although 
an old common-law view of labor unions as 
strictly private associations, akin to social 
clubs and the like, still has some vitality, 
certain courts have moved on. One state 
supreme court, in the grand manner of the 
common law, has fashioned almost from 
whole cloth a fabric which includes in its 
design both the right to the closed shop 
and the right to work, while the courts of 


The Developing Law 


another great state are cryptically working 
toward what may or may not be the same 
end. Meanwhile, a United States Court of 
Appeals, with one eye on developments in 
United States Supreme Court decisions and 
the other on the traditional common-law 
view, has made up its mind to wait for 
Congress to point the way to further action. 


Two separate discussions in this depart- 
ment will be necessary to cover all the 
developments—iegislative and judicial, state 
and national. This month we indicate the 
basic problem, some abstract approaches to 
its solution, and the common-law develop- 
ments which have occurred recently. Next 
month we shall cover the statutory develop- 
ments, state and national. 


Basic Problem 


The basic problem may be reduced to 
these essentials: A union which has a 
closed shop contract with one employer has 
a large voice—possibly the decisive voice— 
in determining employment opportunities 
with that employer; at least, no one can 
work for that employer unless he belongs 
to the contracting union before he ts hired 
If the same union has closed shop con- 
tracts with al] the employers in any given 
labor market, its control expands by leaps 
and bounds. Then it does, for all practical 
purposes, control employment in the par- 
ticular occupation. No membership in the 
union means no work in that occupation— 
it is as simple as that. This union control 
of the labor market has existed in a number 
of industries. According to Bureau of Labor 
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Statistics figures, upwards of five million 
employees were covered by closed shop con- 
tracts or other forms of compulsory union- 
ism in 1947.2 There are some interesting 
decisions in the law books which show what 
the consequences of such contro! may be.’ 


This control and its consequences, or pos- 
sible consequences, have disturbed many peo- 
ple. Some, we may gather, are concerned 
mainly because of the inroads on manage- 
ment prerogatives, with which we dealt in 
the October issue of the JouRNAL. Others 
find such union control to be in flagrant 
conflict with American ideals concerning the 
right of workingmen to pursue their occu- 
pations, with only economic conditions to 
contend against. Still others see lurking in 
union control of the labor market fatal 
threats to the “free market” ideal to which 
the Sherman Act has formally committed 
the nation. 


Possible Solutions 


Whatever the source of the disturbance, 
a number of “solutions” of the problem have 
either been advanced, applied by courts or 
legislatures, or appear inherently in the 
statement of the problem. We shail set 
forth here, first, the abstract “solutions” 
and, second, the actual steps which have 
been taken by courts and legislatures. 


If the closed shop is the source of the 
trouble, if that is the basic device which 
permits unions to have what is considered 
an undesirable and dangerous control of the 
labor market, then, some have said, the so- 
lution is absurdly simple: Abolish the closed 
shop. Proponents of this measure point out 
that when a union has no control over hir- 
ing, employers have more freedom in the 
conduct of their businesses, with usually a 
more plentiful supply of labor, and workers 
are freed of the onerous obligation to join 
a union before they can get work. Further- 
more, unions need not be too greatly harmed 
because other protective devices are, or may 
be, made available to them: (1) by letting 
them have the union shop, which requires 
membership in the union after a man has 
been hired, their revenues are assured, as is 
their bargaining strength;* (2) the unions 
no longer need the closed shop as a pro- 
tective device against employer discrimina- 


tion, since the labor relations acts already 
make it an unfair practice for an employer 
to discriminate against union men. 


This approach has been criticized on the 
ground that—as formulated in the Taft- 
Hartley Act—it virtually compels unions to 
admit to membership indiscriminately; it 
means, the critics say, that unions have prac- 
tically no control over their membership 
policies. In a day when all employers have 
not yet freely and fully accepted collective 
bargaining or agreed that unions have a 
solidly fixed place in the scheme of things, 
unions must keep a wary eye on their mem- 
bership. The labor spy and the provocateur, 
they say, are not completely extinct species. 
And so, many people contend, unions must 
retain control over membership policies. No 
solution is sound, in view of all the circum- 
stances, which takes such control from unions 
or makes control impracticable, they con- 
clude. It may be remarked here, paren- 
thetically, that those who take this position 
are as a rule opposed to the abolition of the 
closed shop, regulation of unions or laws 
which seek to interfere with membership 
policies in any other way. They usually 
state that it is a matter best left to the 
unions themselves. 


Another technique is to let unions have 
the closed shop but. require them to have 
more or less open membership policies. 
This technique would not necessarily re- 
quire unions to admit to membership every 
person seeking to join; nor would the 
union’s control over job opportunities be 
diminished should it deny membership at 
times. It would, however, require unions 
to have “reasonable” qualifications for ad- 
mission. In all probability it would not 
countenance such “arbitrary” admission re- 
quirements as blood relationship to existing 
members. One of the principal advantages 
of this proposal, according to some people, 
lies in its recognition of labor unions as 
valuable and accepted elements in contem- 
porary society. In this approach the right 
to union membership is stressed equally with 
the right to work. Emphasis is placed on 
the fact that democratically operated unions 
may contribute much to workingmen, may 
give them a needed “sense of belonging”— 
needed because of the vast and mysterious 
complexity of the industrial processes which 
destroy the morale of the individual worker. 





1 Handbook of Labor Statistics (1947 Ed.) p. 
133. 

2E.g., Hunt v. Crumboch, 9 LABOR CASES 
— 51,214, 325 U. S. 821 (1945); Allen Bradley 
Company v. Local No. 3, IBEW, 9 LABOR 
CASEs f{ 51,213, 325 U. S. 797 (1945). 
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3 As we shall see in the second installment of 
this article, this is the approach, in the main, 
of the Taft-Hartley Act. 
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These techniques, or variants of them, 
have been proposed recently by one source 
or another—by courts, legislatures or com- 
mentators in the field. If they sound dif- 
fuse or vague, the same is true of the 
practical approaches to the basic problem, to 
which we now turn, after a brief look at 
the older common-law doctrine which pro- 
vides a starting point in legal analysis. 


Union as Private Club 


Some sixty years ago a couple of journey- 
men stonecutters and a group of master 
stonecutters who employed journeymen tried 
to break the grip of the Journeymen Stone- 
cutters’ Association on employment oppor- 
tunities. They asked a New Jersey court to 
require the association to admit to mem- 
bership all qualified stonecutters in the area. 
The court refused. In the first place, the 
court pointed out, there was no showing 
that the journeymen stonecutters who par- 
ticipated in the case had asked for and been 
denied membership. The court went on, 
however, to say much more. Perhaps its 
additional remarks might be rejected as dicta, 
but they have made a lot of legal history. 
Even had the stonecutters asked for and 
been denied membership, the court contin- 
ued, it could not force the association to 
admit them, “for no person has any abstract 
right to be admitted to such membership.” 
According to the New Jersey court, labor 
unions are like private clubs: “They may 
require such qualifications for memberships, 
and such formalities of election, as they 
choose. They may restrict membership to 
the original promoters, or limit the number 
to be thereafter admitted. The very idea 
of such organizations is association mutually 
acceptable, or in accordance with regula- 
tions agreed upon. A power to require the 
admission of a person in any way objec- 
tionable to the society is repugnant to the 
scheme of its organization.” * 

This case, Mayer v. Journeymen Stonecut- 
ters’ Association, is no oddity in the law re- 
ports. It represented virtually the unani- 
mous opinion of the courts until well into 
the 1930’s. For many courts, furthermore, 
it is still the rule.® There have, however, 
been shifts—some very clear, and some not 
so clear. 


Recent Common-Law Developments 


Undoubtedly the outstanding common-law 
development in this field is that fashioned 
by the California Supreme Court. With an 
eye focused on the growing power of labor 
unions, the California court has not gone 
all the way in rejecting the idea of the 
labor union as the kin of social or religious 
organizations, but it has come fairly close. 
In one of the most famous labor law cases 
in the books—James v. Marinship Corpora- 
tion *—the court held that a union could have 
either a monopoly on employment oppor- 
tunities through industry-wide closed shops 
or a closed membership policy; but, said the 
court, it could not have both. Concretely, 
the court held in the Marinship case that 
either the union had to admit certain Negroes 
to full membership status, or the employers 
involved and the union had to refrain from 
enforcing closed shop agreements in order to 
discharge Negroes who wanted work but who 
refused to join a “Jim Crow” auxiliary 
union in which they would not possess the 
privileges of ordinary union membership. 
Since the decision in the Marinship case, the 
California court has held that the same rule 
applies even though the union does not con- 
trol all employment opportunities in the 
area." Just recently, however, the Cali- 
fornia Supreme Court showed that it does 
not intend to knock down all union barriers 
to membership. In the most recent deci- 
sion it indicated that it will give consideration 
to all “reasonable” membership conditions 
prescribed by unions. It ruled that an ap- 
plicant for union membership does not make 
out a case simply by showing that the union 
would have denied membership even if he 
had duly applied. Before the union would 
be ordered to admit the applicant, the court 
said, the applicant must show “compliance 
or offer to comply with all reasonable terms 
and conditions prescribed by the union.” 
Explaining the practical basis for this rul- 
ing, the court went on to say: 


“Obviously, proof that it would have been 
an idle act for plaintiffs to make an appli- 
cation would not establish that they are 
qualified as members or that they are able 
and willing to meet the requirements for 
membership. Since a union is not required 





* Mayer v. Journeymen Stonecutters’ Associa- 
tion, 47 N. J. Eq. 519, 20 Atl. 492 (1890). 

5 See, e.g., Walter v. McCarvel, 309 Mass. 260, 
34 N. E. (2d) 677 (1941). The cases are gathered 
in 160 A. L. R. 919 (1946), and 166 A. L. R. 356 
(1947). 

* 9 LABOR CASES f 62,475. 

™ See Bautista v. Jones, 9 LABOR CASES { 62,476 
(1944); Thompson v. Moore Drydock Company, 
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10 LABOR CASES { 62,954 (1946); Williams v. 
International Brotherhood of Boilermakers, 10 
LABOR CASES { 62,953 (1946). Cf. these older 
cases in other jurisdictions, from which the 
California court might well have derived some 
notions: Cameron wv. International Alliance of 
Theatrical Stage Employees, 118 N. J. Eq. 11, 
176 Atl. 692 (1935): Dorrington v. Manning, 1 
LABOR CASES ° 18,322 (Pa. Super. Ct., 1939). 
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to accept as members persons who do not 
meet reasonable conditions imposed by it, 
the court could not properly grant the re- 
lief requested unless plaintiffs were able and 
willing to comply with all reasonable regu- 
lations.” * 


To summarize the position of the Cali- 
fornia Supreme Court: The concept of a 
labor union as a strictly private association, 
whose admission policies are nobody’s busi- 
ness but its own, has been discarded. As 
the court has suggested in several cases, 
labor unions now possess at least a “quasi- 
public” character; their affairs are of great 
importance to the public at large, to em- 
ployers and to workingmen in particular. 
So long as unions have great power over 
employment opportunities—a vital consid- 
eration to workingmen in general—the Cali- 
fornia Supreme Court would hold it idle 
or worse to consider them private organ- 
izations into whose internal affairs courts 
have no business to pry. On the other hand, 
the court’s most recent opinion indicates 
that it will consider carefully all qualifica- 
tions on union membership, and will accept 
those which it finds “reasonable.” 


N CONTRAST to this clearly expressed 

policy of California’s highest court, the 
United States Court of Appeals for the 
Ninth Circuit has insisted that it can in no 
circumstances order a union to admit anyone 
to membership. The facts of the case— 
Courant v. International Photographers °—are 
worth noting. The plaintiff was a skilled 
cameraman who had been denied member- 
ship in the defendant union solely because 
of a closed membership policy; there was 
no contention that the plaintiff was not 
qualified in every way to become a member 
of the union. Further, because of the union’s 
control of employment through closed shop 
agreements with all employers, the denial 
of membership amounted to a denial of 
work. The facts in short, would have clearly 
established a case for relief in the California 
courts, under the developments, beginning 
with the Marinship case, which we have just 
traced. The United States Court of Appeals 
fully appreciated this fact, for it said: 


“Appellant asks us to follow the course 
of the California decisions and hold that the 


course followed here by the unions is against 
public policy on the basis of the expression 
‘the right to work’, but . . . we think we 
cannot do so. It follows that there is no 
federal question presented by appellant’s 
allegation that he has been damaged by the 
acts of the unions.” 


Why the plaintiff chose to sue in a federal 
court is difficult to see, and it is difficult to 
see, as well, why he asserted unqualifiedly 
(to use the court’s language) “that he is 
not relying upon any of the civil rights stat- 
utes or upon the Labor Code of California.” 
By insisting that the case presented a fed- 
eral question, the plaintiff permitted the 
Court of Appeals to decide the case under 
federal law, when otherwise it might have 
been bound to follow the California deci- 
sions, under the rule of Erie v. Tompkins.” 


Even so, the decision of the Court of 
Appeals is an interesting one as regards the 
“federal law,” for there is as much federal 
law to justify a holding in favor of the 
plaintiff in the Courant case as there was 
state law to justify the holdings in the 
Marinship and companion cases, One need 
mention here only the rules relating to the 
responsibilities of laber unions under the 
NLRA™ (incidentally, the union involved 
in the Courant case had been certified by the 
NLRB), and the decisions of the United 
States Supreme Court in the famous Steele * 
and Tunstall™ cases, where it was held that 
unions have a duty to represent fairly all 
employees in the bargaining unit for which 
they are exclusive bargaining representa- 
tives. Prior to the decision in the Courant 
case there was a good deal of speculation 
as to how far the Steele and Tunstall cases 
were intended to carry the duties and re- 
sponsibilities of labor unions. Indeed, in 
one acutely reasoned article, it was sug- 
gested that those cases might be used as 
the basis of a doctrine which would make 
it unconstitutional for a union arbitrarily 
to deny membership where it possessed a 
monopoly of the labor market.* This view 
was definitely rejected by the Ninth Circuit, 
which disposed ,of the Steele and Tunstall 
cases, and of the constitutional argument, 
as follows: 

(Continued on page 254) 





8 Dotson v. International Alliance of Theatrical 
Stage Employees, 17 LABOR CASES { 65,384 (Calif. 
S. Ct., 1949). 

®17 LaBorR CASES { 65,333 (1949). 

10 304 U. S. 64 (1938). 

11 For a brief statement of these rules, see 1 
CCH Labor Law Reports (4th Ed.) { 3220. 


166 


122 Steele v. Louisville & Nashville Railroad 
Company, 9 LABOR CASES { 51,188, 323 U. S. 192 
(1944). 

138 Tunstall v. Brotherhood of Locomotive Fire- 
men & Enginemen, 9 LABOR CASES { 51,189, 323 
U. S. 210 (1944). 

4% Summers, ‘“‘The Right to Join a Union,’’ 
47 Columbia Law Review 33, 56 (1947). 
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INDUSTRY-WIDE 
BARGAINING 


By LEO WOLMAN 


A CRUCIAL ISSUE 
IN THE AMERICAN 
ECONOMY 


HE PEOPLE of the United States have 
had many opportunities in recent years 
to see what happens when one union or a 
combine of unions controls the labor force 
of an entire industry. Each year since the 
end of the war the United Mine Workers 
has struck. Each time it has effectively 
cut off the coal supply of the country be- 
cause the employers refused to grant the 
union’s demands. Each time the result has 
been a spreading paralysis of industry and 
trade. In the railroad industry we have 
had one national strike and the threat of 
another. In the automobile and _ steel 
industries, not to speak of others, a wage 
and contract settlement with one important 
company has become, for all practical pur- 
poses, the settlement for all other compa- 
nies because the unions of automobile and 
steel workers have the power to impose 
their terms on all employers, whether or 
not they have seriously bargained over and 
arrived at these terms by voluntary agreement. 
These are the facts. But what are their 
causes? How did these events come to be? 
And what is to be done about them? On 
the railroads and in coal mining, industry 
bargaining is a matter of formal contract. 
In the more recently organized automobile, 
steel and electrical manufacturing industries, 
and in a score of other industries, the same 
results are accomplished without a general, 
Copyright, 1948, by Leo Wolman 


Industry-Wide Bargaining 


formal agreement. In either case, whether 
the terms of collective contracts are arrived 
at in one way or the other, this trend toward 
“industry-wide bargaining” is fraught with 
political and economic consequences which 
are little understood by the public as well 
as by the parties to organized labor rela- 
tions. These consequences affect the wel- 
fare of every man, woman and child in this 
and in every other country. Any effort te 
clarify this problem, therefore, should 
clearly be an educational responsibility of 
first-rate importance. 

In its pure form, industry-wide bargain- 
ing exists when one or several unions, acting 
together, bargain with an employers’ associ- 
ation over wages and working conditions 
for an entire industry. The contracts or 
agreements apply to all of the firms or em- 
ployers in the industry. In practice, indus- 
try-wide bargaining in this extreme form 
is rare in the United States. But something 
close to it exists in the railroad and bitumin- 
ous coal industries, where, for all practical 
purposes, the unions and the employers’ 
associations usually legislate for everybody 
in the industry—company and employee. 

More common than systems of industry- 
wide bargaining are regional and local sys- 
tems. In these, employers in a city or wider 
area join together to bargain for the in- 
dustry in that area or region with the union 
or unions representing their employees. 
Such “multiple-employer” bargaining may 
cover an entire industry or a part of it, 
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or it may cover the employers of diverse 
industries in a given area. Good examples 
are the local arrangements in the building 
industry in many parts of the country and 
the arrangements prevailing in San Fran- 
cisco between the San Francisco Employers’ 
Council and various unions in that city. 


Under arrangements of this kind, a chief 
purpose is to fix uniform scales of wages 
and uniform working conditions within an 
entire industry or area. Uniformity may 
not always be achieved; and where it is 
achieved, it may not last or may be inter- 
rupted. But uniformity is still the goal. 
There are often obstacles in the way of 
getting it, but the struggle to surmount 
them goes on. 


To many laymen, and even to some pro- 
fessional students of labor problems, there 
seems to be nothing wrong with this aim 
or policy. It seems natural to move from 
bargaining with a single employer to deal- 
ing with a group of employers and then 
with an entire industry acting as a unit. 
The objectives appear valid and reasonable. 
Each party to the arrangement is consid- 
ered to be within his rights. Essential in- 
terests are being protected. The scheme 
of things frequently looks like “stability,” 
and any policy which lays claims to pro- 
moting stability is assumed to be correct 
and good. 

This appeared, until recently, anyhow, to 
be the prevailing public opinion toward such 
devices as industry-wide and multiple-em- 
ployer bargaining. The subject was never 
even mentioned in the halls of Congress. 
Only in the past few years has there been 
a noticeable shift in opinion. And with this 
shift in opinion, the whole subject of bar- 
gaining by industry has come to be regarded 
as the single most important issue of labor 
relations and public policy toward the labor 
problem. 

It is no accident, therefore, that the first 
session of the Eightieth Congress should 
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have given extended attention to this ques- 
tion, and that the legislative proposals for 
dealing with it should have become the sub- 
ject of bitter debate. In the task of revis- 
ing the nation’s labor law, to which this 
session was largely devoted, the matter of 
the scope of collective bargaining elicited 
the most novel proposals for altering exist- 
ing legislation, as both Senate and House bills 
undertook to restrict the area of bargaining. 


H. R. 3020 


The House bill (H. R. 3020), in the sec- 
tion dealing with representatives and elec- 
tions, provided: 

“A representative that has been desig- 
nated or acts as the representative of em- 
ployees of any employer shall be ineligible 
to be certified as the representative of em- 
ployees of any competing employer, unless 
the employees of such employers whom the 
representative seeks to represent are regu- 
larly less than one hundred in number and 
the plants or other facilities of such em- 
ployers at which the representative acts and 
seeks to act as such are less than fifty miles 
apart, but nothing in this paragraph shall 
prevent any representatives from being affili- 
ated or associated, directly or through a 
federation, association, or parent organiza- 
tion, with representatives of employees of 
competing employers, if the collective bar- 
gaining, concerted activities, or terms of 
collective bargains or arrangements of such 
representatives are not subject, directly or 
indirectly, to common control or approval: 
Provided, that no such competing employers 
may engage in concerted activities, collec- 
tive bargaining, or arrangement in the 
formulation of labor policy for collective 
bargaining whereby any such competing em- 
ployer is subject, directly or indirectly, to 
common control or approval of any other 
competing employer except in the instances 
mentioned above where the plants and facili- 
ties are less than fifty miles apart and the 
employees of such plants are regularly less 
than one hundred in number.” 

The purpose of these elaborate provisions 
should be plain. It was to prevent employ- 
ers and unions from agreeing to fix wages 
and working conditions for large competi- 
tive areas. To accomplish this purpose, the 
bill would have restricted common collec- 
tive bargaining and collective labor con- 
tracts to a radius of fifty miles and within 
that area to employers regularly employing 
less than one hundred employees. Had 
these terms been adopted, they would 
clearly have outlawed current labor rela- 
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tions practices in the coal and railroad in- 
dustries, and probably in many others. In 
time, also, they would probably have trans- 
formed the character of American trade 
unionism. 

What the House of Representatives had 
in mind when it drafted this language it 
set forth in House Report No. 245 on 
H. R. 3020: 

“Probably the most important clause of 
section 9 (f) is that which limits industry- 
wide bargaining. Arrangements by 
which competing employers combine, volun- 
tarily or involuntarily, to bargain together, 
and arrangements by which great national 
and international labor monopolies dictate 
the terms upon which competing employers 
must operate seriously undermine our free 
competitive system. They undermine, also, 
the rights of the men in the mines and in 
the shops, who find their terms of employ- 
ment determined not according to their cir- 
cumstances and those of their employers 
but by arbitrary decisions of the national 
and international officers. 

“Such arrangements as these stifle compe- 
tition among employers, and slow down the 
development of new techniques for produc- 
ing more goods to sell at lower prices. They 
tend, in some cases, to reduce the resistance 
of employers to extravagant demands of the 
unions, and, in others, to holding down 
wages in plants where greater efficiency 
than prevails in others might, but for the 
group arrangements, result in better wages 
for the employees. The arrangements often 
are the foundation of shocking restraints of 
trade, such as we find in the construction 
trades and in parts of the clothing industry. 

“It is no answer to all this to say that 
some employers like to combine together to 
bargain collectively. It is natural that they 
should dislike having their plants struck 
while the plants of employers who are com- 
petitors, or who ought to be, are operating. 
Most employers believe that the disadvan- 
tages of industry-wide bargaining outweigh 
its advantages. Our concern, however, is 
not with its advantages and disadvantages 
for either employers or unions. Our con- 
cern is the public interest, and the public 
interest demands that monopolistic practices 
in collective bargaining come to an end.” 

The Taft-Hartley Act, adopted by the 
Senate over the President’s veto on June 
23, 1947, failed to include the bars to indus- 
try-wide and multiple-employer bargaining 
of H. R. 3020. They had been passed, with 
a substantial majority, by the House; and 
an analogous version, sponsored by Senator 
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Ball, was rejected in the Senate by a ma- 
jority of one. The problem with which the 
Eightieth Congress sought unsuccessfully to 
deal has, however, not been settled. It has 
become increasingly a subject of discussion 
and inquiry. In the literature on labor and 
labor relations, the question was once 
treated as a natural and expected stage in 
the evolution of collective bargaining. Now 
writers on the subject are seriously re- 
examining the issues involved; and in the 
process, some minds are apparently being 
changed. The question of industry-wide 
bargaining stands high on the agenda of the 
Joint Congressional Committee on Labor- 
Management Relations, created by Congress 
to “conduct a thorough study and investi- 
gation of the entire field of labor-manage- 
ment relations, including the methods 
and procedures for best carrying out the 
collective-bargaining processes, with special 
attention to the effects of industry-wide 
or regional bargaining upon the national 
economy.” 

The rise to importance of the problem of 
industry-wide bargaining at this time is the 
result of practical experience with labor re- 
lations in this country during the last fif- 
teen years. This experience raised many 
new and unanticipated questions and caused 
the old and accepted institutions of organ- 
ized labor and collective bargaining to be 
viewed with a more critical eye. What had 
hitherto been taken for granted as an in- 
dispensable reform and humanitarian move- 
ment some now regard as the source of 
great evils. To understand this formidable 
change in opinion, the first task is to de- 
scribe the conditions and setting under 
which it took place. 


The Setting 


What obviously focused public attention 
on the systems of union-employer relations 
in the United States was the unparalleled 
growth of unionism since 1935. From 1935 
to 1940, union membership increased from 
3,650,000 to 8,100,000. By 1947, there had 
been added another six million, bringing the 
total to 14,300,000. In 1948, the number was 
still rising. 

There is no parallel to such an expansion 
of trade unionism in the entire history of the 
country. In an earlier period of union 
growth, during World War I, membership 
advanced from something over 2,500,000 in 
1914 to 5,000,000 in 1920. No comparable 
expansion of unions, in so short a time, can 
be found in other industrial countries of the 
world, unless the peculiar and unique growth 
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of the Russian unions since the revolution 
is considered comparable to what has hap- 
pened to the so-called “free” labor move- 
ments of England and Western Europe. 
The English unions arose in an environment 
which most Americans believed to be much 
more friendly to organized labor than was 
the American. English unions raised their 
membership during World War I from 
roughly four million to eight million. And 
today, after several years of Labor govern- 
ment and full employment, the number is not 
much greater than in 1920. 


In a little more than a decade, unionism 
radically changed its position in the United 
States. From a small minority, representing 
most of the time little more than ten per cent 
of the nonagricultural wage-earning and 
salaried population, it rose in these last 
years to a minority empowered to speak for 
forty per cent. It is only natural that so 
great a shift in absolute and relative power 
should shortly place old and familiar ques- 
tions in a new perspective. It was to be 
expected that a public which viewed the 
behavior of a small and relatively weak 
minority with equanimity and indifference 
should begin to take seriously the same 
practices in the hands of a larger and much 
more powerful minority. If nothing else had 
changed, the new minority was certainly 
much more likely than the old to be able 
to enforce its demands. 


This was not the only change in the posi- 
tion of organized labor. In the long indus- 
trial history of this country preceding the 
last decade, trade unionism was a limited 
movement. It was consistenly strong in 
building and on the railroads; occasionally 
so in coal mining and clothing; firmly em- 
bedded in such crafts as_ those of actors, 
theatrical stage employees, musicians and 
printers. Beyond this, there was little or no 
organization. The extensive manufacturing 
industries of iron and steel, machinery, food, 
textiles and automobiles; mining other than 
coal; transportation other than railroads; 
public utilities; trade and commerce; the 
services—all were practically unorganized. 
Whatever labor movement there was in the 
United States before 1935 was segregated 
in a handful of industries and crafts. 


With the increase in total membership, 
large segments of these unorganized indus- 
tries were rapidly unionized. In the services, 
unions are still weak; and in wholesale and 
retail trade, though union membership. is 
rising, it constitutes a small percentage of 
those employed. But the balance of indus- 
tries formerly nonunion became largely 
union. In a decade the leading manufactur- 
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ing industries were organized. So were 
trucking, water transportation, air transport, 
the electric light and gas industries ani 
metal mining—not to speak of an extensive 
and heterogeneous group of employees 
hitherto unorganized and, until recently, un- 
organizable. 


This transformation in the position of or- 
ganized labor had swift practical conse- 
quences. Union policies and practices which 
previously affected only the fringes of 
American industry now went to its very 
heart. Single unions or combinations of 
them now had the power to shut off the 
flow of innumerable goods and services, or 
to determine the conditions under which it 
was allowed. In a country in which the right 
of men and women to strike was freely 
granted, this was the first time that organ- 
ized labor was strong enough to shut down 
any one of a long list of important and often 
essential economic activities. With the dis- 
appearance of limited unionism, there was 
the threat of the disappearance of the limited 
strike. As the labor movement became more 
or less universal, the public increasingly 
faced the risk, in times of labor trouble, of 
being deprived of a variety of goods and 
services and of their competitive substitutes. 


The rise and spread of organized labor, 
therefore, aroused public concern simply 
because what had before been restricted had 
now become general. Featherbedding at- 
tracted hardly any attention so long as it 
was practiced only in the building and rail- 
road industries and by musicians, but it 
rose to the position of a major political issue 
when it promised to become a_ universal 
labor policy. The right to strike, in recent 
decades denied only by extremists, took on a 
wholly different complexion once exercise 
of the right threatened recurrent industrial 
paralysis and crises and endangered the 
people’s health and safety. In a country 
long hostile to monopoly of any sort, the 
far-flung development of union monopoly 
could hardly be expected to pass unnoticed 
and, in the long run, untouched. 


National Union 


At the center of these changes and fears 
stands the national union, the highest stage 
in the evolution of trade union government. 
The national union binds diverse local and 
occupational unions into a central organiza- 
tion. As a rule, it is the custodian of the 
union’s financial resources, the center of 
power and the originator of policy. Local 
constituencies are held in line through the 
discipline imposed by the union’s national, 
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or central, office. Like most popular or- 
ganizations, the national union is ruled by 
an extensive political machine which, once 
it is firmly established, is necessarily con- 
cerned with perpetuating itself in office. It is 
only natural that an organization of this type 
should be moved by various, and often con- 
flicting, considerations. It is usually not 
unaware of the economic course best cal- 
culated to serve the interest of its members. 
But as a political machine, concerned with 
augmenting the power of the union, it often 
decides to use the methods and strategy best 
calculated to serve the interest of the or- 
ganizations, whether or not the resulting 
policies are sound and beneficial to the 
members. Whenever these interests come 
into conflict, as they invariably do, one must 
give way to the other. It is not inconceivable 
that there should be frequent occasions when 
the members’ interest is subordinated to the 
interest of the union. 
We have in the national union, therefore, 
a species of private political machine or gov- 
ernment which, in the nature of the case 
and in common with all governments, is 
engaged in furthering its own special ends. 
In 1947, there were some two hundred such 
national unions in the United States, the 
majority of them being organizations of sub- 
stantial size. The following seven national 
unions claimed, in 1947, between 500,000 and 
1,000,000 members and exercised jurisdic- 
tion over a wide range of industry: 
Unton 1947 Membership 


United Steel Workers (CIO) 858,000 
United Automobile Workers 

A 5 tp igh Paige 836,000 
Machinists’ Union (Independent) 650,000 
Brotherhood of Teamsters 


ee. LOleess. t 625,000 
United Electrical and Radio 

Workers (CIO) ... . 625,000 
United Mine Workers (Inde- 

pendent) -. ... 600,000 


Brotherhood of Carpenters 
Pelle A Mig 1° eee FAS . 600,000 


Aside from everything else, organizations 
of this type constitute large and valuable 
vested interests, which, once they have been 
acquired, the union officialdom is loath to 
surrender. Although national unions possess 
extensive powers, many of them analogous 
to the powers of government, they are es- 
sentially private institutions. What they do 
lies in large measure within their own dis- 
cretion; and their authority to make laws 
on matters which go far beyond the imme- 
diate, and often narrow, interests of the 


union and its members is subject to few 
practical restrictions. 


The extent of the area over which they 
claim jurisdiction and for which they make 
the policies governing working conditions is 
determined by their own arbitrary decisions. 
The United Steel Workers, for example, has 
in its short life organized an infinite variety 
of shops, all of which it elects to classify 
under the steel industry and in which it 
then attempts to apply, usually with marked 
success, common rules. The United Mine 
Workers, pursuing a similar imperialistic 
design, by a simple revision of its constitu- 
tion, converted itself overnight from a union 
composed exclusively of coal miners to an 
organization of coal miners plus chemical, 
plastic, building, clothing and other employees. 


Example of Teamsters 


Under prevailing American law, custom, 
practice and public policy, it is considered 
an inalienable right of national unions to 
bring under their sway employers and em- 
ployees—wherever they are, whatever they 
may be doing and by whatever methods the 
unions may choose to use. Testifying before 
the House Committee on Labor, Paul S. 
Chalfant, a labor relations consultant, de- 
scribes the behavior of the Teamsters’ union 
as follows:?* 

“More than a year ago the Teamsters filed 
for strike votes under the Smith-Connally 
Act in 3191 companies in the Midcontinent 
area. Of these, 3190 were named, while No. 
91 was John Doe, identified in the petition 
as hundreds of companies operating ‘into, 
within and out of’ that area. 


“One John Doe petition resulted in the 
case of Interstate-Trinity Warehouse Company 
et al. v. Edwin A. Elliott, No. 1823 Civil. 
Judge William H. Atwell of the United States 
District Court at Dallas, Texas, heard this 
utterly fantastic testimony in the suit to en- 
join the Teamsters from holding strike elec- 
tions in a group of Dallas warehouses: 


“J. B. Turner, business agent of Teamsters 
Local No. 745 testified that he got the list 
of companies from the local telephone di- 
rectory. He was asked to ‘tell the court 
what companies, if any, you had a labor 
dispute with at the time you filed the 
[strike] notice.’ 

“His astounding reply was: ‘Well, those 
issues in dispute, as I interpret this, I would 
say, either came from our International of- 
fice or our attorney, our legal advisor, is 
where this form was made.’ Here you have 





1 Exhibit No. 1 (mimeographed copy from 
the author). 
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an Indianapolis-made conspiracy, top-side 
strategy, applied at the Dallas level. 

“Well, the transcript shows that a rep- 
resentative of the U. S. Conciliation Service 
telephoned Mr. Turner and asked whether 
he would call off the request for a strike 
vote. Turner declined, presumably on orders 
from Indianapolis, so the conciliator certified 
the case to the NLRB as a dispute. 

“Edwin A. Elliott, NLRB Regional Di- 
rector, the defendant, was asked as to his 
investigation of ‘whether or not Local 745 
was the representative of the employees of 
these employers.’ Elliott replied: “The only 
function we have, sir, is to conduct the 
election. We do not make the investigation.’ 

“Judge Atwell lost no time in granting 
the injunction, and in his oral decision said: 
‘Did the defendant [Elliott], knowing the 
facts, and having additionai information 
from these employers, let the Boards at 
Washington, making up this machinery, 
know about this? I fear not. But like the 
ready servant that he was, he proceeded to 
arrange to do what this representative of 
none of the parties [Turner], and where 
there was no dispute, asked to have done.’” 

Variants of this kind of behavior are by 
no means rare. If they have escaped the 
public’s attention, they have done so only be- 
cause labor treatises and other writings on the 
labor problem fail to deal with such matters. 


Instrument of Monopoly 


The national union, being what it is, is an 
instrument ideally suited for the practice of 
monopoly. The typical national union is 
constantly redefining and extending the 
boundaries of the competitive area for which 
it stakes its claim. The avowed purpose of 
the undertaking is to restrain, reduce or 
eliminate competition in anything that may 
be defined as a condition of work. The 
grand aim of a labor movement is to raise 
all standards of pay and working conditions, 
and to see to it that no one falls behind the 
leader of the procession. Therefore, the 
main objective of the national union is to 
remove all labor conditions from the in- 
fluence of competition. 

In the years since 1935, these actual and 
potential restraints on competition have be- 
come more formidable than they ever were 
before. One reason for this is that they are 
today, because of the expansion of trade 
unionism, more extensively practiced than 
in the past. Second, the list of issues which 
are subject to joint negotiation and collec- 
tive bargaining is much longer than it was 
ten years ago, and is still being extended 
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under the influence of public policy, deci- 
sions of the National Labor Relations Board 
and the effective demands of the unions. 
Third, unionism is spreading to industries 
which customarily competed one against the 
other—as, for example, trucking competed 
against the railroads, oil against coal, etc. 
In these days, the common run of industries 
is already organized, or is rapidly becoming 
so; and it is the accepted policy for one 
union to reach for the higher standards of 
another. The result, therefore, is to reduce 
competition between industries as well as 
within them. Competition is thus attacked 
from two directions—inside an industry and 
between industries that normally compete 
with each other. This tendency does not 
take into account the efforts of strong pres- 
sure groups, like the modern unions, to use 
their political influence to block the estab- 
lishment of competitive enterprises. 


In these recent developments in organized 
labor and labor relations, the federal gov- 
ernment took a leading and decisive part. 
Clearly, in the absence of government in- 
tervention there would have been nothing 
like the spread of unionism such as that which 
has taken place since 1935. A succession of 
federal laws to promote unionism began with 
the Railway Labor Act of 1926 and reached 
its climax in the Wagner Act of 1935. These 
laws were supported by numerous federal 
administrative agencies whose functions di- 
rectly or indirectly touch the labor situation. 
These laws and agencies not only removed 
existing obstacles to unionization, but de- 
liberately promoted the expansion of labor 
unions. In addition, there was widespread 
failure of local courts and police to enforce 
the laws against assault and intimidation 
and against illegal seizure of property by 
union pickets. In many cases the police 
actually helped the pickets keep nonunion 
workers away from their jobs on the 
grounds that they were thereby helping 
“keep the peace.” In this process of union- 
izing the labor force, the dividing line be- 
tween lawful and unlawful practices, between 
sound and unsound public policy, was slight. 
In retrospect, it is fair to say that at no 
time in these years were the probable con- 
sequences of the country’s labor policies 
carefully examined and appraised. 

A decade’s experience with a vastly ex- 
panded labor movement has deeply affected 
American opinion. Conclusions previously 
held are no longer taken for granted. For 
many participants in labor relations, and for 
many students of the labor situation, the 
rise of a universal labor movement and the 
way such a movement deals with the coun- 
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try’s industry have raised novel and unfore- 
seen problems. The question is what the 
most critical of these problems are. 


Question of Labor Monopoly 


On their face, the national union and the 
type of bargaining it practices present the 
practical features of monopoly. The aim of 
the national union is to extend its jurisdic- 
tion over the widest possible competitive 
area. Where the competitive area is local 
or regional, as it is in building, the appro- 
priate labor bargaining unit is limited to 
that region or locality. In both cases, the 
purpose common to all labor movements 
and all systems of labor relations is to re- 
strict competition in labor matters, or to do 
away with it. Even such defenders of 
industry-wide bargaining as Richard A. 
Lester and Edward A. Robie recently wrote :? 
“Most national unions in industries pro- 
ducing for a national market favor country- 
wide uniformity in wage scales to ‘take 


,” 


labor out of competition’. 

Yet despite the plain evidence, the litera- 
ture on the question is full of confusion and 
contradiction. Some students deny the ex- 
istence of monopoly or hold that although 
the purposes of modern trade unionism are 
monopolistic, these purposes are rarely 
achieved. Hence, union policies or inten- 
tions are of no practical importance. This 
seems to be Lester’s view when he says:* 
“Cases of real industry-wide bargaining are 
relatively rare if one means by the term that 
practically all the industry is represented 
in a single negotiation.” 

Some admit both the tendency to labor 
monopoly and the practice of it, but justify 
these labor policies by asserting that since 
industry is monopolized, labor unions must 
do the same thing in self-defense. The editor 
of the CIO News takes this position in one of 
his recent editorials in that influential paper : * 

“I may be damned as a dangerous radical 
for saying this, but I’d like for this nation 
of ours to try out free enterprise—free com- 
petitive enterprise. .. . 

“Just think what happen to the cost of 
living if steel and other basic commodities 
were sold on a competitive basis... . 

“The more I think about it the more con- 
vinced I become that a real, free competitive 
enterprise system would be a good thing... . 


“I haven’t figured out yet exactly how trade 
unions would operate under such a system, 
but obviously their role wouldn’t be more 
difficult than it is now.” 


Another view, deriving from the widely 
accepted notion that labor is not a com- 
modity, is that the economic policies of labor 
relations are guided by principles peculiar 
to themselves. Those who take this position 
are, as a rule, supporters of a competitive 
private business system. But they believe that 
the principles of business competition do 
not apply to the labor market. This opinion, 
widely held by contemporary students of labor, 
rests on the assumption that there must be 
some other principles of wage determination 
than the competitive forces of the market. 
What these principles are is not disclosed. 
But the nature of the argument is revealed 
in the following statement of it:* 

“One may conceive the labor market as 
subject to its own peculiar principles and 
conditions, which normally and necessarily 
involve price-fixing and monopolistic ele- 
ments, and view labor unions as political 
institutions, striving to survive, expand and 
gain certain positions within a labor move- 
ment. Such a conceptual framework rejects 
the blanket borrowing of commodity-market 
programs intended to curtail monopoly or 
enforce competition and requires that any 
remedial programs be tailor-made for the 
labor market and labor unions.” 


Thus, the specialist in what is nowadays 
called “labor economics” often appears 
unable or unwilling to deal lucidly and cor- 
rectly with the economics of the labor prob- 
lem. He avoids grappling with the problem 
of the effects of alternative labor policies on 
the performance of an economic system. 
By juggling the terms “political” and “eco- 
nomic,” he professes to reach a conclusion 
concerning the validity of a proposed course 
of action, but fails to note that an incorrect 
economic decision, if that is what it is, is not 
made correct and desirable by calling it a 
political decision. Throughout the world, 
and in connection with numerous issues, 
many bad economic decisions are being 
made in deference to political considera- 
tions ; and it is a doubtful service to the mem- 
bers of a union and to the country to deny 
them a competent analysis of union policies 
only, or primarily, because unions are simul- 
taneously economic and political institutions. 





2 Wages Under National and Regional Collec- 
tive Bargaining (Princeton University, 1946). 
p. 7. 

3 ‘‘Refiections on the ‘Labor Monopoly’ Issue,”’ 
Journal of Political Economy, December, 1947, 
p. 521. 


Industry-Wide Bargaining 


* Allan L. Swim, ‘‘Radical Doctrine: Free En- 
terprise,"’ May 17, 1948. 
5 Lester, op. cit., p. 530. 
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More straightforward discussion of the 
elements of monopoly in modern trade 
unionism makes it quite clear how strong 
those elements are. As the English econo- 
mist H. W. Singer points out,’ collective 
wage bargaining has been developed as a 
device for getting higher wages. Insofar as 
it has had this effect, it has been successful 
only because most employers put up much 
less individual resistance to wage demand 
when they know that all employers will be 
subject to the same rise in costs. This, of 
course, accounts for the trade unions’ pref- 
erence—which would otherwise seem incom- 
prehensible or even foolish—for dealing with 
representative employers’ associations in- 
stead of with employers individually. The 
more employers the wage agreement covers, 
the less will it affect the competitive position 
of any one of them within the industry, and 
the easier will it be to shift higher wages 
on to prices. The next step, naturally, is a 
unified wage bargaining system covering all 
industries. “Producers will lose the last in- 
centive to resist wages claims since not only 
their position within their industry but also 
the position of their industry vis-a-vis other 
industries would remain unaffected by a 
universal change in wages. Further, the 
last impediment to absorb the wage in- 
creases in higher prices would also be gone 
since the prices of possible substitutes—if 
only in the sense of goods competing for 
people’s income-—would be similarly affected.” 

Two representatives of American manage- 
ment, writing of the advantages of industry- 
wide bargaining to unions, make these ob- 
servations:" 

“Equalization o 
the industry or a 
wages and reduc 
grant wage increa 


rage rates throughout 
. tends to stabilize 
nloyer hesitation to 
since the increases 
will equally affect npetitors ... one 
union [New York Stat uncil of Machin- 
ists] states. . . . ‘The union also has the 
problem of unionizing entire industries and 
areas in order to stabilize working condi- 
tions. By this means we eliminate the low- 
paid shops by bringing them all up to a 
minimum standard and preventing a few 
shops from undermining the standards set 
for the area or the industry.’ ... Labor costs 
tend to be equalized throughout the indus- 
try through the stabilization of wages, hours, 
and working conditions under the master 
contract, thus eliminating one area of com- 
petition within the industry or area.” 
These authors have no doubts about the 
purpose or effect of national or regional bar- 









gaining, which is to take wages and working 
conditions out of competition. They do not, 
however, consider the virtues or evils of 
this development. This cannot be said of 
Sidney and Beatrice Webb, the first system- 
atic theoreticians of organized labor and col- 
lective bargaining and, by all odds, the most 
influential of all the writers on the labor 
question in the modern world. The Webbs 
did not conceal their views of the way col- 
lective bargaining would affect a competitive 
business society. They regarded competi- 
tion as the source of labor ills, and they 
looked to collective bargaining to curb it. 
In their scheme of things, collective bar- 
gaining, as practiced in England of the late 
nineteetitth and early twentieth centuries, 
was a stage in the evolution of British eco- 
nomic organization from capitalism to 
socialism. They believed, therefore, that the 
natural development of labor unions would 
apply increasingly effective restraints to 
competition. 

Their discussion of collective bargaining 
makes it clear that an ideal system of labor 
relations embraces a total competitive area. 
In Industrial Democracy, they write :° 

“It is a necessary incident of the collec- 
tive bargain that one man should not un- 
derbid another. .. . Trade unionism cannot 
be said yet to have progressed beyond the 
securing of a local standard rate. This leaves 
the workmen exposed to the constant at- 
tempts of employers to ‘level down’ the 
rates in the better-paid districts, in order, 
they assert, to meet the competition of the 
lower-paid districts. . .. It is a funda- 
mental article of the trade union faith that it 
is impossible, in a system of competitive in- 
dustry, to prevent the degradation of the 
standard of life, unless the conditions of 
labor are settled, not by individual bargain- 
ing, but by some common rule.” 

There cannot be much doubt that these 
various interpreters of the modern labor 
movement, whatever their individual differ- 
ences or predilections, see unions as actual 
or potential monopolies. For all of them, 
the distinguishing feature of unionisrn and 
collective bargaining is the practice of 
monopoly. Men differ, therefore, not as to 
whether labor unions tend to beceme in- 
struments of monopoly, or whether an es- 
tablished, strong national union is in fact a 
monopoly. What they really differ about— 
and what, indeed, has not been satisfactorily 
considered—is whether this condition, the 
existence of which is admitted, is of any 
importance, and what its effects are. 





*‘‘Wage Policy in Full Employment,’’ The 


Economic Journal, December, 1947, p. 438. 
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Effects of Labor Monopoly 


The most common error, persistently re- 
peated in union propaganda, is the assertion 
that the total wage and salary bill is a rela- 
tively small item and, therefore, an insig- 
nificant part of the cost of doing business. 
If this is so, then changes—up or down— 
in wages do not have serious effects on the 
behavior of the economy. Under such con- 
ditions almost any wage policy could be ex- 
pected to work., And the whole business of 
trade unionism and collective bargaining 
would hardly deserve anything like the at- 
tention it now receives. 

The fact is, however, that wages and 
salaries are overwhelmingly the largest item 
of business costs. Depending on how they 
are defined, they are estimated to average 
over long periods of time from well over 
sixty to more than eighty per cent of the 
national income. Of these two figures, the 
larger is the more relevant since it contains 
other classes of pay, such as the income of 
farmers, professionals and other self-em- 
ployed persons, which must, in any case, 
be paid no matter what scheme of economic 
organization is in effect. When, therefore, 
labor spokesmen speak of aggregate wages 
amounting to ten or twenty per cent of cost, 
they are misleading their followers and con- 
fusing the issues. 


Moreover, with the expansion of organized 
labor, the total wage bill tends to be in- 
creased by the addition of new labor costs. 
A most prolific source of such added costs 
are the numerous issues which tend, with 
the advance of labor unionism, to become 
the subject of collective bargaining. In the 
United States these increases in costs have 
come only recently because the bulk of the 
labor movement is young. But the conces- 
sions won through negotiations over these 
issues have already grown to large pro- 
portions and are rapidly increasing. The 
issues in question cover a variety of de- 
mands—from vacations with pay to seniority, 
hiring halls, welfare funds, pensions and 
insurance. In the soft coal industry the 
tax of twenty cents a ton collected to finance 
a welfare fund for coal miners is estimated 
to be the equivalent of fifteen cents an hour 
in wages. Actuarial estimates of the cost 
of the social insurance system available to 
railroad employees put the future burden of 
that plan at more than twenty per cent of 
the payroll. 

These additions to cost are, in the com- 
mon run of industry, still in their infancy. 
Before the war, except in isolated cases, 
such matters were not often bargained over 
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and were moderate in cost. With respect 
to them, management possessed considerable 
freedom of action. This condition was 
changed by government policy during the 
war. At that time the so-called “fringe” 
issues, then considered noninflationary sub- 
stitutes for direct wage demands, were 
brought under collective bargaining by the 
War Labor Board, which required em- 
ployers to make concessions on these issues. 
The latest stage in this evolution was 
reached several months ago, when the Na- 
tional Labor Relations Board held that the 
refusal of employers to bargain with unions 
over pension and insurance plans was a vio- 
lation of the Taft-Hartley Act. 

Many of the costs of collective bargain- 
ing are indirect. They arise out of restric- 
tions on the right to manage which are a 
feature of nearly all highly developed sys- 
tems of collective bargaining. They arise, 
also, out of the restrictive practices system- 
atically introduced and fostered by union 
policy in nearly all established systems of 
organized labor relations. In the early 
stages of such collective arrangements, the 
costs of these policies are not easy to see, 
much less to measure. But they grow steadily 
from year to year, if the union retains its 
strength. After several decades they have 
risen to large proportions and have become 
a decisive factor in the position of an in- 
dustry, as can be seen in the history of the 
building and railroad industries. 

National unions, therefore, which are fix- 
ing the wage costs of the country in a large 
and increasing proportion of its industry, 
are dealing with the major element in total 
business costs. To the extent that these 
unions pursue monopolistic policies, they 
overshadow any private business monopolies 
with which this country has yet had ex- 
perience. The several hundred national 
unions of the contemporary American labor 
movement can, if they adhere to the tradi- 
tional policy of taking labor out of competi- 
tion, effectively monopolize the labor market 
for major economic activities of the United 
States. And taking labor out of competi- 
tion will amount in time to taking business 
out of competition. 

This is not to say that these ends have 
been secured, or that the methods of monopoly 
have reached their apex. But things have 
gone a long way. Industry-wide bargaining, 
the most perfect device for administering 
labor monopoly, is thus far employed by rel- 
atively few unions; but practices which pro- 
duce the same result are being widely and 
effectively used. What has happened is that 
the labor movement has—for the moment, at 
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least—yielded the form in exchange for the 
substance of power. As a report of the 
United States Department of Labor puts it:* 

“In the more recently organized, mass- 
production industries there are at present 
no examples of industry-wide bargaining 
resulting in a single union agreement cover- 
ing the full range of employer-union rela- 
tions. In a few such industries, however, 
certain bargaining relationships have come 
into existence which produce considerable 
uniformity in the agreements throughout an 
industry.” 

This model of understatement means that 
where the new national unions have as yet 
been unable to persuade the employers of 
an industry to bargain jointly for the en- 
tire industry, the unions have accomplished 
much the same result by insisting upon iden- 
tical terms of settlement with all of the 
members of the industry. These terms com- 
prehend not only wages but also work rules, 
methods of bargaining and “fringe” issues. 
Bargaining in this manner has been widely 
practiced in the steel, automobile, rubber 
and other industries. 


‘“Pattern’’ Bargaining 

The method is, in fact, so widely practiced 
that the fixing of national wage and labor 
“patterns” is regarded by some as equal to 
an industry-wide master contract. Here and 
there, also, recognizing the practical conse- 
quences of “pattern” bargaining, employers 
are being persuaded to withdraw their op- 
position to industry-wide contracts. They 
would, apparently, rather do jointly and 
formally what they are already doing singly 
and informally. 

Under “pattern” bargaining, national 
unions, like the steel and automobile work- 
ers, first make a settlement with a large and 
preferably prosperous company. The union 
then takes this settlement as the pattern or 
standard for the industry under its jurisdic- 
tion. This standard it proceeds to apply in 
all of its contracts—to large and small 
firms, wherever situated, and whatever the 
relation of a company’s product may be to 
the product of the industry over which the 
union elects to assert its authority. These 
practices and policies, a feature of the great 
strikes of 1945-1946, were a powerful influ- 
ence in persuading Congress to deal with 
the questions of national bargaining and 
contracts. They made members of Con- 
gress aware of the threat and dangers of 
national labor monopoly. 


This form of bargaining has been going 
on for only a few years, but it has already 
had far-reaching effects on the wage struc- 
ture of the country. In the steel and auto- 
mobile industries long-standing wage differ- 
entials in favor of plants situated in small 
towns and rural communities and of small 
and new business have been eliminated. 
Companies of this type now pay as much 
as or more than is paid in large, urban in- 
dustrial centers. They may not yet have 
been forced to make the multiplicity of con- 
cessions on “fringe” issues which have been 
granted by the great corporations. But the 
process of attrition is inexorable, and the 
lag between regions and type of business is 
steadily narrowing. 

Will the effects of these policies and prac- 
tices be any more healthful here than they 
have been in the long-unionized industries ? 
At the moment these effects are covered by 
an inflation which makes everything look 
rosier than it really is. When the inflation 
ends, as it always does, we may expect 
these policies of national unionism and na- 
tional bargaining to shrink the total volume 
of employment and to divert to the larger 
industrial centers of good deal of what em- 
ployment is left. 


Experience of Railroads 


Let us look, therefore, at the experience of 
an industry in which the practice of national 
bargaining has had a long history. On the 
railroads, steeply rising labor costs, plus 
greater uniformity in wages and working 
conditions, have certainly not led to a satis- 
factory record of employment, not to speak 
of other consequences. A recent report ” 
makes this pertinent observation: 


“The problem [of mounting labor costs for 
passenger service] becomes even more exi- 
gent on branch lines. Today there is hardly 
any greater subject of complaint against the 
railroads or any cause which more con- 
tributes to popular ill-will against them than 
the drying up of passenger service for count- 
less communities scattered through the 
country which do not happen to be located 
on through arteries of railroad transportation. 


“The results of this character are at least 
in part due to the insistence of labor or- 
ganizations on absolute standardization and 
uniformity of wages, pay practices and work- 
ing rules in all parts of the country and 
on all lines of railroads, without allowing 
consideration to be given to differences in 





* Bulletin No. 897, Bureau of Labor Statistics 
(1947), p. 8. 
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operating and traffic conditions nor to the 
standards and cost of living in different 
localities. 

“Another result of this insistence on stan- 
dardization is that the financial ability of a 
very few comparatively prosperous railroads 
too frequently supplies the standard for the 
wage demands which are made upon all rail- 
roads generally.” 


Over a shorter period af time, a strong 
national union, the United Mine Workers, 
has brought about the equivalent of industry 
bargaining. It has raised wages and labor 
costs to unusually high levels and estab- 
lished national uniformity in wages. The 
course of the differences in wages in the 
Northern and Southern bituminous coal fields 
since 1919 is shown in the following table :” 


Wage Differentials in Bituminous Coal Mining Since 1919 


Period 
1919 (January—May) 


1921-22 (October 1—February 15) 
1924 (October—December) ... 


1926-27 (November—March) 
1929 (first quarter) 
1931 (first quarter) 


1933 (February) .............. 
September, 1933—April, 1934 .. 
April, 1934—October, 1935 .... 
October, 1935—April, 1937 .... 


April, 1937—April, 1941 


April, 1941—July, 1947 ........ 


From 1939 to 1948, the hourly earnings 
of soft coal miners rose from eighty-nine 
cents to two dollars—and the final figure 
does not include the equivalent in hourly 
earnings of the welfare tax of twenty cents 
a ton of coal. The resulting rise in the price 
of coal, not to mention the uncertainty of 
supply in time of strikes, has led hundreds 
of thousands of former users of coal to turn 
to other sources of heat and power. If we 
look ahead to what are bound to be un- 
settled economic conditions, it is doubtful 
that the labor policies applied to this in- 
dustry will produce satisfactory employment 
and payrolls, or that the prevailing hourly 
rate will be a correct measure of the miners’ 
annual earnings. Nor can it be predicted 
now where in the various centers of the 
coal industry a reduced output of coal will 
be produced. 


Lack of Adaptability 


Like all monopolies, labor monopolies do 
not adjust easily to changing conditions. 
Policies, once decided, are hard to revise. 


Southern Per Cent 
of Northern Rate 


86.8 
91.6 
79.0 
77.9 
87.1 
83.4 
81.7 
91.3 
92.0 
92.7 
93.3 
100.0 


” 


The very notion of “stability,” to which 
monopoly is usually attached, and which ap- 
pears to be the cornerstone of monopolistic 
economic policy, is a risky guide of conduct, 
especially in unstable times. The price paid 
for protecting certain standards of prices, 
wages, or work rules may well add insta- 
bility to the whole enterprise. When an 
employer cannot reduce costs, he may have 
to close down altogether, or at least dis- 
miss a large part of his labor force. Wher 
this happens to many employers at the same 
time, the result is mass unemployment and 
depression. 

What is likely to happen in prevailing 
labor relations is that at the first sign of 
trouble, adherence to established standards 
of wages and working conditions will prove 
more stubborn than ever, for the mainte- 
nance of previously won standards is the 
credo of the labor movement in general and 
of national unions in particular. Thus, in- 
stead of achieving the stability they desire, 
the national unions, through their policies, 
face the risk of prolonging the processes of 
adjustment and correction, postponing the 





11 The source of the data for the period 1919- 
1933 is Berquist et al., Economic Survey of the 
Bituminous Coal Industry Under Free Competi- 
tion and Code Regulation (NRA Work Materials 
No. 69, 1936), p. 75. Data are average hourly 
earnings of bituminous coal miners in states 
east of the Mississippi. The South includes Ken- 
tucky, Virgina and West Virginia; the North 
includes Illinois, Indiana, Ohio and Pennsyl- 
vania. 
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The source of the data for the period 1933- 
1947 is the National War Labor Board's Report 
on Wages and Related Problems in the Bitumi- 
nous Coal Industry, p. 31. Data are union daily 
wage rates of inside skilled labor which are 
considered representative of the wage situation 
of all daily-rated workers. Because of the in- 
crease in unionization, union rates closely 
approximate straight-time average hourly earn- 
ings for all workers in the industry. 
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date of recovery. and exposing their mem- 
bers to longer and more serious spells of un- 
employment than they would otherwise 
experience. 

So long as a national union operating in 
a nationally competitive industry, or a group 
of local unions operating in a regionally 
competitive market, controls the employers 
with whom it deals, it is subject to little 
restraint in what it does. Hence, in good 
times, unions are likely to go to extremes 
and, in bad times, will prove most reluctant 
to order a retreat. Having achieved the 
monopoly power to which they aspire, they 
become insensitive to the requirements of 
a competitive business system, on the pras- 
perity of which the welfare of the unions’ 
members and of everyone else depends. 


Joint Union-Employer Monopoly 


Industry-wide bargaining or its local 
counterpart presuppose organization on both 
sides of the bargaining table. When it first 
organizes, a national union does alone what 
it prefers to do jointly with the employers. 
At that stage the majority of employers are 
reluctant to combine for bargaining pur- 
poses. They prefer to use their own re- 
sources in dealing with the union, and they 
may even think that they derive competitive 
advantages from going it alone. They appear 
to benefit from the freedom they retain. 


But in time this attitude begins to change. 
The union grows strong enough to wrest the 
same concessions from all employers 
whether the bargaining is done individually 
or collectively. To add to an employer’s 
discomfiture, the union may strike his plants 
as an object lesson to his fellow employers. 
He may then make larger concessions than 
he thinks proper, in order to settle the strike 
and stop the business from going to his 
competitors. 

As this procedure is repeated, employers 
begin to weaken. Like the labor organiza- 
tion, they accept the notion that in union 
there is strength. In time, also, they detect 
added benefits. The new arrangements are 
more convenient. The responsibility for bar- 
gaining is placed in the hands of paid, pro- 
fessional negotiators. And they are less 
worried about the concessions they are re- 
quired to make since they are assured that 
all of their competitors are conceding the 
same things. By this time they have been 
won over also to the policy of taking labor 
out of competition. 





This has been the usual evolution of col- 
lective bargaining in England and Western 
Europe and in the United States. Every- 
where the same results follow. The em- 
ployer-union relations become substantially 
collusive arrangements. Concessions are 
more willingly granted because everybody 
makes them simultaneously, and because 
labor concessions can forthwith be trans- 
lated into price increases, which also every- 
body simultaneously makes. The public 
interest, then, is subordinated to this new 
joint interest of capital and labor, or em- 
ployers and union, and the influence of com- 
petition is further impaired. 


In practice, under such arrangements, em- 
ployers’ associations join with unions in 
fixing costs and prices and lose much of the 
interest competing businesses have in keep- 
ing their costs and prices down. In 1944, 
the British cotton industry, supported by 
the textile unions, proposed to the British 
Board of Trade “a regime of self-govern- 
ment . with legally enforceable price- 
fixing powers and with jurisdiction over 
rayon, cotton’s young competitor.” In re- 
jecting the proposal, Mr. Dalton, then 
president of the Board of Trade, said: 
“There are grave dangers in such minimum 
price arrangements, which may easily lead 
to restriction rather than expansion of out- 
put, and to the perpetuation of inefficient 
and old-fashioned methods.” 


Though they differ in form, these ar- 
rangements are not unlike the price fixing 
and restrictions that prevail in  long- 
unionized industries, such as building; and 
unless present forces are arrested, they will 
become established in the recently organized 
lines. It was the United Mine Workers 
which, after the NRA, took the initiative in 
promoting federal price-control legislation 
for the coal industry. The numerous price- 
fixing and restrictive arrangements common 
to the building industry and their effécts 
on the cost and supply of housing are mat- 
ters of common knowledge. 


An English student of the evolution of 
restrictive practices in England has this to 
say about union-management cooperation in 
furthering monopoly: “But no doubt there 
is a general tendency for complementary 
monopolies to hang together lest they should 
hang separately. Thus the railway unions 
have publicly intervened in the road [bus] 
versus rail controversy on the side of their 
employers. Their members who happen to 
be members of Local Authority finance com- 





2A, S. J. Baster, The Little Less—An Essay 
in the Political Economy of Restrictionism 
(1947), p. 59. 
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mittees also customarily press the railways’ 
case in local rating [tax] disputes.” 

In his testimony before the Joint Congres- 
sional Committee on Labor-Management 
Relations, the spokesman for some twenty 
railroad national unions makes the point ™ 
that the unions’ quarrel is not with the rail- 
roads but with the Interstate Commerce 
Commission for not raising railroad rates 
fast enough. He says: “ it is the re- 
sponsibility of management so to operate 
the enterprise and so to deal with regulatory 
agencies as to obtain from the rest of our 
economy a sufficient contribution in return 
for the transportation service the industry 
provides. ... There are indications that per- 
haps this responsibility has not been success- 
fully discharged.” 

The virtues ascribed to join employer- 
union bargaining are in the main illusory. 
If strikes are fewer, then, where they are 
called, they are larger and more expensive. 
When there are no strikes, then peace has 
been purchased at an excessively high price 
for all concerned. Nor is there evidence 
that employer organizations increase the 
bargaining power of employers. The con- 
trary is the case. Organization removes the 
most formidable obstacles in the way of 
acceding to excessive demands, 


The probabilities are that the owners and 
management of a business, as well as the 
men and women on their payroll, stand to 
lose when they turn over their negotiations 
to an association and its agents. Once that 
step is taken, the most serious and costly 
decisions of a business are made by out- 
siders not directly responsible for its sur- 
vival and prosperity. The interest of the 
business becomes merged in the supposed 
interest of the industry, the constituents of 
which may often have little in common. The 
association, like a union, develops its own 
special needs—primarily the need to survive 
and expand—which before long become the 
dominant objective of its existence. 


Although no one has scratched the surface 
in studying the effects of multiple bargain- 
ing on the fortunes of particular companies, 
examples of what is likely to happen keep 
cropping up all the time. An interesting one 
is the current dispute between the Journal 
of Commerce and the typographical union. 
In this case, the president of the Journal of 
Commerce refuses to accept the contract 
negotiated for the newspapers of New York 
City by the union and the New York news- 


papers publishers’ association. His reasons 
are that the contract, particularly its shift 
schedule and overtime provisions, fails to 
meet peculiar requirements of the Journal. 
The contract contains a no-deviation clause 
which prohibits making conditions for one 
paper different from those set for all. The 
president of the Journal, commenting on this 
provision, says: “This means that the New 
York Times and the Daily News bargain for 
us. ... We cannot hold our circulation un- 
less we can get out on time, and we cannot 
afford to pay [for the cost of excessive 
overtime ].” 

These subtle developments arising out of 
joint employer bargaining are admirably set 
forth in a recent article on the San Francisco 
experience: ™ 

“The effect of centralizing decisions, at 
least in San Francisco, generally seems to 
have turned collective bargaining, in a par- 
ticularly pronounced way, into a political and 
legal institution, with formal procedures re- 
placing informal ones and institutional rela- 
tionships replacing personal relationships. 
Flexible personnel policies are supplanted by 
a legally defined system of rights and duties. 
Grievance procedure is vested in profes- 
sional personnel. Differences of opinion are 
referred to the final authority of the con- 
tract, regardless of other considerations of 
equity. While these tendencies are evident 
also in single-unit bargaining, the extension 
of the agreement to a multi-unit area greatly 
augments them, 

“There are distinctions between the em- 
ployers’ association and the constituent em- 
ployers who compose it. The employers’ as- 
sociation acquires an institutional character 
and an identity somewhat distinct from that 
of any of its member firms. It becomes in- 
terested in its own survival as an institution 
and must provide against internal conflicts 
which would threaten its dissolution.” 


Thus, the interests of individual employer 
and employee are sacrificed to the purpose 
of organizations which were originally founded 
to benefit each of them. 


Eliminating Competition 


Before unions can achieve the monopoly 
in industry which they aspire to, they must 
somehow eliminate competition from within 
their own ranks. This is not an easy task; 
and in the long history of labor relations in 
the United States, it was most difficult to 





13 Railway Labor Relations (Railway Labor 
Executives’ Association, 1948), p. 30. 

144 Clark Kerr and Lloyd H. Fisher, ‘‘Multiple- 
Employer Bargaining: The San _ Francisco 
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perform. Union monopoly, like business 
monopoly, is a tender plant. It depends for 
its success on special favors, in the law and 
in administration. Union monopoly, in par- 
ticular, is an easy prey to competition, unless 
it is the beneficiary of extraordinary support 
and protection. 

Such support and protection the unions of 
the 1930’s received in fabulous measure from 
the federal government. They also were 
greatly aided by failure of local police and 
courts to protect nonunion workers, non- 
strikers and employers against intimidation 
and assault. Without such help the unions 
could not conceivably have brought under 
their control so large a share of the country’s 
labor force. In their path stood unions al- 
ready on the ground and working men and 
working women who, whether through in- 
difference or conviction, were hard to con- 
vert to trade unionism. 

The local independent organizations com- 
monly described as company unions were 
the most formidable barriers to the expan- 
sion of the AFL and CIO unions. They 
were numerous and strategically located. 
They were, therefore, the first to receive the 
attention of the unionists and of the federal 
administration. One result was the Wagner 
Act, which outlawed unions that were found 
to be company dominated. 

This prohibition was broad, but it was its 
administration that successfully exterminated 
the independent, unaffiliated union and paved 
the way for the national unions to pick up 
the pieces. A close student of this episode 
describes this process as follows: ” 

“In 1935, independent labor organizations, 
those not affiliated with a great federation 
like the A. F. of L. or part of a national 
union like one of the railroad brotherhoods, 
represented 3,000,000 or more employees. 
Had they increased as affiliated unions in- 
creased, their members today would number 
nearly 14,000,000. Instead, they number 
around $1,000,000. 

“From the start, the National Labor Re- 
lations Board regarded independent unions 
with suspicion. Its antipathy for them eagly 
became well known and is a matter of 
record,... 

“A Regional Director of the Board ex- 
pressed the view that ‘no independent labor 
organization could exist without some form 
of company support’... . 

“Another [agent of the Board] spoke of 
his wish “to get the old company union club 
polished up and go to work’.... 





“Still another reported his efforts to handi- 
cap independent unions by withholding from 
them information as to how to get them- 
selves certified. 

“The Board’s chief administrative officer 
told subordinates to file ‘in the icebox’ peti- 
tions of independent unions for certification 
as bargaining agents.” 

Such effective intervention by the govern- 
ment produced quick results. In a short 
time the independent unions were dispos- 
sessed, and the nationai unions moved in and 
took their place. Had these independent 
unions received different and fairer treat- 
ment, the national unions would not have 
won the national control which they now 
have over many industries. 

Likewise, in organizing nonunion plants 
and employees, the national unions and the 
federations with which they are affiliated 
were, given greater leeway than any fair and 
strong administration of the law would per- 
mit. Violence and coercion, ranging from 
sitdown strikes to mass picketing and in- 
timidation of individuals, were widely and 
freely used, and were condoned by the 
public authorities, local and federal. These 
methods are still used to keep recalcitrant 
companies and employees in line. 


The labor monopolies of today were born 
in violence, in shortsighted legislation and in 
improper administration of the law. To deal 
with them effectively obviously involves ex- 
tensive revision in public policy and in the 
administration of our labor law. 


Future of Problem 


What, then, is the labor relations pattern 
which has thus been established in the 
United States? Several hundred national 
unions to which more than fourteen million 
employees owe voluntary or compulsory al- 
legiance appear firmly established. Among 
the popular organizations of these times, 
they are easily the most powerful. By cus- 
tom and, in large measure, by law, they are 
answerable to no one. In view of the 
complexity and variety of matters with 
which they deal, consultation with a rank- 
and-file of 100,000 or 800,000 members is a 
pure formality. Acceptance of proposals by 
the members is assured by the way the 
proposition is put and by the skillful and 
effective propaganda which gets under way 
long before the “union’s” demands are finally 
formulated. Often the members are required 
to take a position on matters of little direct 





18 Theodore R. Iserman, Industrial Peace and 
the Wagner Act (1947), p. 41. 
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interest or concern to them. This is clearly 
the case with many “sympathetic” strikes, 
which are usually inspired and directed by 
the union’s central office. The numerous 
strikes in war plants and in the coal mines 
to force the unionization of foremen and the 
recognition of foremen’s unions would not 
have been initiated by the men in factories and 
mines. The recent rejection by the national 
office of the United Automobile Workers of a 
liberalized plan of insurance offered by General 
Motors to its employees was clearly not a 
response to pressure from union members, 
since a large number of them had already 
accepted the plan and recognized it as much 
superior to what they had. The union, with 
its own prestige in mind, preferred no plan 
to one for which it received no “credit.” 


The theory on which the national union 
operates is essentially monopolistic. This is 
shown by the zeal and persistence with 
which it seeks to extend its authority over 
all parts of the competitive area. No union, 
however large and powerful, ever stops or- 
ganizing. A single nonunion employer in a 
highly populous industry is considered a 
menace to the union, even if his economic 
advantage consists not of lower wages or 
longer hours but of greater freedom to man- 
age than his organized competitors have 
succeeded in retaining. Once they achieve 
or approximate full control over a competi- 
tive industry, national unions become, next 
to the government, the most effective cost- 
and-price-raising instruments of modern times. 
In the long run, they have this effect, not 
only by reason of their wage policies, but 
through the ways they limit the right to 
manage and devise elaborate and cumula- 
tive restrictions of output. 

Collective bargaining operates by rules. 
The older and more “successful” a system of 
collective bargaining is, the larger is the num- 
ber of rules and the more stringent their 
application. It is not surprising, under the 
circumstances, that the range of manage- 
ment’s discretion should be progressively 
narrowed. The process is an insidious and 
subtle one. In its early stages it is hardly 
noticed. But after a decade or two the 
effects are marked and unmistakable. The 
climax of this sort of development can be 
observed in the nationalized British coal 
mines, where the more resourceful and 
imaginative mine managers are resigning be- 
cause they no longer enjoy the right to 
manage. No greater contribution can be 
made to an understanding of the future prob- 
lems of labor relations in the United States 


than a comprehensive and detailed study of 
what happened to management after gen- 
erations of collective bargaining in England. 
It would be an arduous and expensive under- 
taking. But it would be more than worth 
the money. 

A recent report by the British Cotton 
Manufacturing Commission shows how this 
industry, still privately owned and managed, 
goes. about solving its specific labor prob- 
lems. The report deals with wage arrange- 
ments and methods of organization of work 
in the cotton manufacturing industry. The 
industry’s problems are admittedly difficult. 
It is suffering from a severe shortage of 
labor and from long years of restrictions, 
from price fixing and wage fixing, from 
highly developed collective bargaining and 
from the deficiencies in management which 
might be expected to accompany and result 
from such arrangements. The upshot of 
the Commission’s inquiry is the recommenda- 
tion that “minimum rates of wages and 
methods of assessing wages for every oc- 
cupation in cotton and rayon manufacture 
will be binding by law throughout the whole 
of Great Britain.” 

The purpose of this recommendation is to 
apply, by law, a system of wage incentives 
which will get more work out of the cotton 
and rayon weavers. This approach to the 
solution of the British textile problem will 
seem a strange one to American textile 
manufacturers, and probably also to the off- 
cials of our textile unions. But they should 
be reminded that what now promise in Eng- 
land to become regulations, enforced by law, 
originated in systems of rules, negotiated 
privately by employers and unions, and en- 
forced either by the union alone or jointly 
by unions and employers’ associations. 


Restriction of Output 


Among the union rules which in the long 
run produce the most costly effects are the 
regulations restricting output, directly and 
indirectly. These rules appear to be com- 
mon to union arrangements everywhere and 
to all unions. The trouble is that they have 
never been adequately investigated. Even 
in the building and railroad industries, where 
restriction is long established and extensive, 
there is available no systematic review of 
the origins, evolution and direct and indi- 
rect costs of restrictive practices. In con- 
temporary labor writing the opinion is 
frequently expressed that restriction, as union 
policy, is peculiar to the craft unions and is 
not nearly so widely practiced by the indus- 
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trial unions. No satisfactory evidence is at 
hand to support this opinion. If the great 
industrial unions born in the 1930’s seem less 
addicted to restriction than are their fellow 
craft unions, the reason probably is that it 
takes time to build up a system of restriction 
and what they have already done by way of 
restriction is not a matter of available record. 

In union policy, restriction of output 
stands usually on the same footing with 
wages, hours, discipline, seniority and other 
conditions of work. What a union normally 
promises when it is campaigning for new 
members is less work for the same or more 
money. Union labor is also predisposed to 
restriction of output because of long indoc- 
trination with the evils of machinery, speed- 
up, stretch-out and the like. What people 
forget about the labor situation in the United 
States, in contrast, say, with England, is 
that here prevailing work habits and effi- 
ciency were well established in most indus- 
tries long before the recent rise of organiza- 
tion. What the future holds is another 
matter. The late arrival of large-scale 
unionism in the United States, deplored by 
many as one of the great evils of American 
industrialism, may turn out to be a blessing 
in disguise. Certainly the record of labor 
relations in the few industries which have 
been unionized for many years, e.g., the 
building trades and railways, is not such as 
to inspire confidence in the future of labor 
relations in steel, automobiles, textiles and 
other industries. 

It is also forgotten that in the few na- 
tionally competitive industries in which unions 
flourished before 1935, the efficacy of union 
restrictions was often checked by the unor- 
ganized employees. It was this condition, 
in fact, that kept these unions from winning 
control over an entire competitive area and 
engaging in industry-wide bargaining or its 
equivalent. Since 1935 unions, with the ex- 
traordinary assistance of government, have 
been rapidly removing this check on union 
domination. 

How the absence of national control and 
industry-wide bargaining affects the capacity 
of a union to practice restriction effectively 
is suggested in a description by exceptionally 
well-informed students of precisely such a 
situation in the full-fashioned hosiery in- 
dustry. Writing of competitive producing 
areas, George W. Taylor and G. Allan Dash, 
Jr., says: ™ 


“The second period of rapid expansion in 
the demand for full-fashioned hosiery, which 
began in 1935 and continued through 1940, 
has been characterized by severe competi- 
tion between the long-established mills in 
the north and the more recently established 
mills in the south. This competition was 
engendered to no little extent by the require- 
ment of labor agreements that union shops 
must adhere to the single-machine method 
of operation. Although there were strong 
social reasons for not adopting the double- 
machine system of operation, which would 
involve hiring helpers for whom knitting 
jobs would never be available, the continu- 
ance of the single-machine system meant 
that the older equipment of the north could 
not be operated at the lowest possible costs. 
The construction of longer section and faster 
machines was thereby accelerated, although 
the non-union territories were the only ones 
financially able to install the new equipment, 
and the machinery capacity of the industry 
as a whole was again boosted. Although 
labor rates, overhead, and profits were re- 
duced on the single-machine system, they 
never caught up with the costs on the more 
productive machines.” 

These developments in labor relations raise 
broader questions than their economic con- 
sequences. The national union is another 
institution devoted to the centralization of 
authority over wide-spread and remote con- 
stituencies. It requires for its successful ad- 
ministration the creation of an extenSive 
hierarchy of officials, much after the manner 
of centralized governments, which the mem- 
bers must support. Local decisions which 
are not in tune with the purposes of the na- 
tional union are overruled. A decision to 
strike must be obeyed whatever the mem- 
bers may think about it. If some of them 
would like to go to work when‘a national 
strike is on, they are kept idle by mass 
picketing, with the pickets recruited from 
other communities, as has often happened in 
coal strikes and has today become a common 
occurrence. Human relations in industry 
are today generally stressed in the profes- 
sional literature, but they are hard to im- 
prove when the main effort of the union is 
to drive employers and employees farther 
apart, to harp on what it regards as the 
natural and inevitable conflict of interest 
between employers and employees, and to 
make local settlements subject to central policy. 





1% Stock and Production Policies in Full-Fash- 
ioned Hosiery Manufacture (Textile Foundation, 
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Invitation to Government Control 


The effect of all of these trends is to in- 
vite intervention by the government. The 
monopolistic power now used by organized 
labor and the prospect that it will be further 
fortified by combination with associations of 
employers mean that many of the decisions 
of labor relations now made by private in- 
terests will in time be taken over by public 
agencies. 

“This process of growth and concentration 
of economic power has already gone far 
enough to disclose one of its inevitable con- 
sequences. It has so effectively limited the 
area of effective competition that it has re- 
moved the checks which are the only safe- 
guards a free society possesses to protect 
itself against arbitrary decisions by power- 
fully organized groups. .. . If these trends 
in the organization of industry and labor 
continue (as I expect they will), the 
American public must look elsewhere for 
checks and balances which it traditionally 
found in the operation of business and labor 
competition. The present stage and future 
prospects of government intervention in 
labor-management relations constitute the 
inevitable result of these developments.” * 


The government has already taken a posi- 
tion toward national strikes and strikes that 
directly attack the public interest. The rail- 
road industry joined with the railroad unions 
to sponsor the Railway Labor Act of 1926, 
which was regarded as a signally progressive 
labor measure. Now this association has 
come out for the compulsory arbitration of 
labor disputes on the railroads. This is the 
trend of times. It is shortsighted to imagine 
that government intervention will stop with 
the regulation or prohibition of strikes, un- 
less the trends that produced intervention 
are themselves arrested and reversed. 


Remedies 


No single and effective remedy for the 
conditions discussed in this study exists, or 
probably can be found. If Americans de- 
sire a change of policy toward organized 
labor and collective bargaining, they must 
make up their minds that whatever is done 
is likely to yield only slow and partial relief. 
The vested interests created by our national 
labor policy of the 1930’s and by the terms 
and administration of the Wagner Act are 
powerful and well entrenched. A property 
of such inestimable value will not be sur- 
rendered without a fight. 


One of the most difficult tasks of contem- 
porary society is to recognize the effects of 
policy and to undo them when they are 
found to be more harmful than beneficial. 
Economic and social legislation, once on the 
statute books, gathers a momentum which 
carries it far beyond its initial goal. This 
has been the experience with schemes of 
social insurance in England, Western Europe 
and the United States. Started as modest 
undertakings with limited objectives, they 
soon become among the most important ac- 
tivities of government through the zeal of 
their public administrators and the pressure 
of their beneficiaries. As the campaign for 
extension and liberalization proceeds, little 
or nothing is said of the increasing burden 
of costs or of ulterior consequences. In 
England today, the country’s capacity to 
yield an unusually modest standard of living 
is in doubt. Yet under pressure from the 
vested interests in social security the pro- 
gram is being greatly expanded. How the 
expansion will be paid for, and by whom, 
appear to be troublesome but irrelevant 
questions. 

We have pursued a similar course with 
our policies and legislation governing the 
position and activities of organized labor. 
Government aid in the unionization of 
American employees has produced results 
which few of the supporters of the policy 
in 1935 would have ventured to predict. To 
unscramble these results, and to put the 
policies of labor relations on a basis which 
will strengthen and not demoralize the 
American economic system, which will safe- 
guard and not undermine the liberties as- 
sociated with a free, competitive economy 
and which will discourage and not promote 
the intervention of government, would be a 
formidable task—just as it would prove a 
formidable task for England to restore pri- 
vate ownership and competitive business, in 
the event the people of that country decided 
to reject the Labor Party’s policy of a 
planned economy and nationalized industry. 

In this country the die has not yet been 
cast. American business still discloses a 
vitality and an ingenuity which distinguish it 
from British and European business. While 
a not inconsiderable number of businessmen 
have been won over to the merits of the 
“stabilizing” policies of government and or- 
ganized labor, the great majority of them 
have consistently opposed these policies be- 
cause they are convinced that such policies 
will fail to produce the promised results. 
With the experience of much of the world 
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before them, there is reason to believe that 
many American citizens today entertain 
strong doubts as to the wisdom of the poli- 
cies they appeared so ready to endorse only 
a few years ago. 

The most urgent and effective means for 
dealing with the evils which have arisen in 
labor relations consist in removing the 
special privileges granted organized labor by 
government during the last decade. Some- 
thing has already been accomplished in this 
direction by the Taft-Hartley Act. Under 
its terms, employers are placed on a more 
nearly equal footing with organized labor. 
Employers are now free to discuss with 
their employees the pros and cons of or- 
ganization. The independent, unaffiliated 
unions are granted something like equality 
under the law, although there is no assurance 
that their rights will not be whittled away 
by decisions of the National Labor Rela- 
tions Board. It is no longer obligatory for 
employers to recognize and deal with unions 
of foremen. Unions, like employers, are re- 
quired to bargain in good faith. The 
secondary boycott, whereby unions can at- 
tack a business wholly unconnected with the 
original labor dispute, has been outlawed. 
As recent occurrences in the coal and rail- 
road industries show, the limited use of the 
injunction in labor disputes is now sanctioned. 

Altogether unsolved is the matter of pro- 
tecting the right of men to work. Mass 
picketing has become the accepted method 
of intimidation in the United States. Small 
communities, with limited police resources 
at their disposal, cannot furnish the protec- 
tion to which their people have a right. 
State governments are loath to lend assist- 
ance because of the fear of political reprisal 
by organized labor, as events in the recent 
strike of the meat packers’ union clearly 
showed. To no small extent, the national 
unions owe their rise’ to power and their 
maintenance of that power to the failure of 
local, state and federal authorities to devise 
and enforce a fair and equitable policy of 
law enforcement in labor disputes and of 
protection of the right to work. If this is 
not attended to, there will be neither peace 
nor a sound resolution of the labor problem 
in American industry. 

At bottom, however, the problem of labor 
monopoly cannot be dealt with effectively 
unless and until the immunity to the anti- 
trust laws which organized labor has en- 
joyed since 1914 is withdrawn. This 
immunity accorded to organized labor by 
public policy is one of those special privi- 


leges of unions which have no reasonable 
justification. Its perpetuation, in the face 
of the position organized labor now occupies 
in making economic policy, will in time 
causes the breakdown of our entire anti- 
monopoly policy. This is the first step 
toward a regulated or planned economy, as 
it has proved to be in other countries. The 
English, after many years of inaction and, 
indeed, of encouragement of business and 
labor monopoly, are at this late hour be- 
coming alarmed over the evils of monopoly. 
But a recent bill” aimed at monopoly ex- 
empts “practices as to the workers to be 
employed or not to be employed . . . or as to 
the remuneration, conditions of employment, 
hours of work, or working conditions of 
workers.” 

Any review of American labor conditions 
and policies should leave little doubt as to 
the existence of labor monopolistic practices, 
their effectiveness and the rapidity by which 
they are being applied to an increasing seg- 
ment of industry. The opinions of the courts 
in labor monopoly cases indubitably disclose 
the existence of monopoly, but they say, as 
the Supreme Court said in the Hutcheson 
case:* “So long as a union acts in its self- 
interest and does not combine with non- 
labor groups, the licit and the illicit . . . are 
not to be distinguished by any judgment 
regarding the wisdom or unwisdom, -the 
rightness or wrongness, the selfishness or 
unselfishness of the end of which the par- 
ticular union activities are the means.” 

This language is clear enough. It is a 
fair statement of the character of our public 
policy toward labor monopoly. It leaves the 
unions as the exclusive arbiters of their eco- 
nomic decisions. When such decisions pro- 
duce results contrary to the public interest, 
there would appear to be no effective means 
in the law, as it is interpreted today, to pro- 
tect that interest. When, also, the decisions 
of unions adversely affect the interests of 
their members, those members would appear 
to have no redress “so long as a union acts 
in its self-interest.” 

This states the problem of labor policy in 
the United States today. Is it wise to con- 
tinue a public policy which has promoted 
great private combinations of labor, which 
has granted them a free hand to augment 
their power and to apply it and which pro- 
vides no visible means for asserting and 
protecting the public interest, and with it, 
the essential interest of laborers—those who 
belong to unions and those who do not? 

[The End] 
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M EDIATION of labor disputes in public 
- utilities became effective in Missouri 
on September 10, 1947. This action by Mis- 
souri’s General Assembly followed the pat- 
tern of other states of the Union in enacting 
various types of labor legislation. Until that 
time, the State of Missouri had no machin- 
ery of any kind providing for the mediation 
or conciliation of labor disputes. 

The labor act passed in Missouri is co1n- 
monly called “House Bill 180,” or the “King- 
Thompson Act,” and is of major importance 
to all public utilities. This act can be found 
in Chapter 68, Revised Statutes of Missouri, 
Sections 10178.101 to 10178.122, inclusive. 


Missouri lawmakers decided to limit media- 
tion strictly to labor relations affecting pub- 
lic utilities. The Missourians have also 
declared that it is the “policy of the State 
that heat, light, power, sanitation, transpor- 
tation, communication and water are life 
essentials of the people; that the possibility 
of labor strife in utilities operating under 
governmental franchise or permit, or under 
governmental ownership and control, is a 
threat to the welfare and health of the 
people; that utilities so operating are clothed 
with public interest; and that the State’s 
regulation of the labor relations affecting 
such public utilities is necessary in the public 
interest.” (Section 10178.101.) 

Many of the sections were adapted from 
other state laws. Special credit should be 
given for the influence of New Jersey’s util- 
ity laws. The Missouri law has innumerable 
sections of its own origin. 

A State Board of Mediation was appointed 
by the Governor and approved by the Sen- 
ate for a three-year term. Only the chair- 
man is on a salary; the other four members, 
two from industry and two representing 
labor, are on a per diem basis. 


Missouri Public Utilities 


Sixty days before the expiration of any 
labor contract, the parties desiring to change 
the contract must file with the Board a copy 
of the specific changes desired. If no ques- 
tion of the company’s being a utility arises, 
the Board takes jurisdiction as a matter of 
course. Both parties are instructed to begin 
their negotiations.- During this sixty-day 
period, the Board is kept informed of de- 
velopments. In the usual case, the Board 
will not interfere unless called upon by one 
of the participating parties. 

At least fifteen days before the expiration 
date of the contract, the Board asks the 
parties to agree on private voluntary arbi- 
tration if a contract settlement is not reached. 
The Board maintains a policy of encourag- 
ing voluntary agreements without interfer- 
ence or help. If this procedure fails, the 
Board then urges the parties to set up their 
own private voluntary arbitration; and if 
voluntary arbitration is agreed upon, the 
Board waits to close its file until a final 
contract has been signed and filed with it. 


It has been necessary in a number of cases 
for conferences of the parties to be held 
either with the chairman or before the full 
Board. It has been found that many matters 
can be settled quickly through these informal 
conferences, the chairman acting as the 
“mediator” or “friend of both parties.” 


Public Hearing Panels 


It is to be noted that the Missouri Act 
does call for a compulsory fact-finding board. 
In the event that management of a utility 
and its employees fail to execute at least 
a one-year contract of all matters in dispute 
by the expiration date, or if the parties fail 
to agree on private voluntary arbitration, it 
becomes mandatory to set up a public hear- 
ing panel to determine the issues. 
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The law provides for both parties to name 
a member within five days, the two members 
so named to select the third member, or 
chairman, of the public hearing panel. Failure 
of the two members to agree upon the chair- 
man necessitates action by the Board to 
make the selection. A time limit is provided 
for the holding of hearings, which may be 
extended only by mutual consent. The panel 
must, within five days after closing the hear- 
ings, make and file with the Governor a 
report setting forth its recommendations. 

If voluntary arbitration is a part of the 
contract, the compulsory public hearing 
panel does not apply unless the disputing 
parties cannot agree. However, it has been 
the rule to require the parties to agree to 
abide by the voluntary arbitration clause if 
it is in their contract before the expiration 
date of that contract. If either the utility or 
its employees refuse to accept and abide by 
the recommendations of the public hearing 
panel, or if the parties engage in any strike, 
work stoppage or lockout, the Governor, 
in his discretion, may take over the utility 
for use and operation by the State of Mis- 
souri in the public interest. 


Penalties 


Section (1) of the Missouri act, which 
provides penalties, reads as follows: 


“Tt shall be unlawful for any person, em- 
ployee, or representative as defined in this 
act to call, incite, support or participate in 
any strike, or concerted refusal to work for 
any utility or for the state, after any plant, 
equipment or facility has been been taken 
over by the state under this act, as a means 
of enforcing any demands against the utility 
or against the state.” 

The penalty further makes it unlawful for 
a utility to employ any person guilty of vio- 
lating the above-quoted paragraph. More- 
over, any labor union which violates this 
paragraph must forfeit and pay to the State 
of Missouri the sum of ten thousand dollars 
for each day of any work stoppage resulting 
from any strike which it has called, incited 
or supported. Similarly, an officer of a union 
must forfeit one thousand dollars for the 
school fund of the state. 

In addition, the act provides that if a 
public utility engages in any lockout which 
brings about a work stoppage, it is to forfeit 
ten thousand dollars for each day of the 
work stoppage caused by the lockout. Also, 
if the utility refuses to bargain collectively 
in good faith with its employees over the 
terms and conditions of employment, the 


186 





Board may certify the facts to the State 
Public Service Commission for its considera- 
tion. The Public Service Commission could 
revoke the certificate of convenience and 
necessity or impose such other conditions 
upon the public utility as may be provided 
by law. There is the usual section in the 
act providing that no employee shall be 
required to render labor or service without 
his consent. 

Under the Board’s rules, all final agree- 
ments between a utility and its employees 
must be filed with the Board. The public 
hearing panels, as set up by the Board, are 
paid by the state at the rate of $25 per day. 


Cases Docketed 


Since the act became effective, 146 cases 
have been docketed. As of September 1, 
1949, five of the cases have gone to a com- 
pulsory public hearing panel. Three panels 
were discharged without rendering a deci- 
sion. During the five-day waiting period, 
after all evidence was in, the parties were 
able to reach and execute a final agreement. 
Following the Board’s policy of encouraging 
voluntary agreements, the panels were dis- 
charged without filing recommendations. 

In the other public hearing panels the 
recommendations of two panels were ac- 
cepted by the parties, and a contract settle- 
ment covering the panel’s recommendations 
was reached. It is interesting that in all five 
cases the panel members selected by the 
union and the company were able to agree 
upon the chairman of the panel without action 
by the Board in selecting the third member, 
or so-called “public member” of the panel. 


Only five cases went through private vol- 
untary arbitration; the remaining cases 
reached contract before the expiration dates 
or extensions of the old agreements. A num- 
ber of unions and managements have re- 
quested the Board or chairman to choose 
the third person in private arbitration, and 
many present contracts provide for the 
Board or chairman to select the third person 
if it becomes necessary. Of the 146 cases 
handled, there are on the Board’s active 
docket fifteen cases in which expiration dates 
have not yet passed, or in which the case is 
ene of the original contract negotiations. 

The Board has denied jurisdiction to em- 
ployees of a radio station and a company 
selling “bottled gas.” The Board denied 
jurisdiction to the employees of a bus com- 
pany owned by a municipality. In a man- 
damus suit against the Board, brought by 
the officers of the union, the Supreme Court 
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of Missouri recently decided that the Board 
did have jurisdiction in second-class cities 
of Missouri. 

The Missouri State Board of Mediation 
has taken jurisdiction in cases involving in- 
terstate commerce. The Board has advised 
the parties that Missouri has jurisdiction 
over the company and its Missouri employees. 


The 146 cases involved labor contracts of 
employees with the following types of Mis- 
souri utilities: water companies; light, power 
and REA companies; telephone companies; 
streetcar and motor bus companies; passen- 
ger bus (city and over-the-road) companies; 
gas companies; telegraph companies; truck 
associations and truck companies. 

In the case of truck companies, the con- 
tract involved covered several hundred com- 
panies; but since the agreement was by a 
trucking association, it is listed as a single 
case on the Board’s docket, even though 
several hundred companies and their em- 
ployees might be parties to the labor agree- 
ment. The telephone company contracts in 
most cases covered employees in most of the 
cities of Missouri. The bus company cases 
involved city-operated bus lines as well as 
over-the-road companies 

The total cost of operation for the twenty- 
two-month period to July 1, 1949, was 
$38,485.28. This total includes the cost of 
the specially appointed public hearing panels. 





During the entire two-year period since 
the effective date of the law, it has not been 
necessary for any of the penalties provided 
by the act to be invoked. Nor has it been 
necessary for the Governor to take over any 
of the utilities of the state. It might be 
stated that in at least five instances during 
the two-year period, the matter of seizing 
the utility because of a work stoppage or 
threatened work stoppage was being investi- 
gated by the Governor. 


Work Stoppages 


During the two-year period in which the 
law has been in effect, three work stoppages 
have occurred. All were of short duration. 
One, lasting forty-eight hours, involved fifty 
trucking company. workers in Kansas City. 
The other two involved 281 and 773 work- 
ers, respectively, of a gas company in the 
City and County of St. Louis; each lasted 
twenty-four hours. The service of gas to the 
public was not curtailed. In the gas company 
cases there had been a dispute between rival 
unions as to representation under the NLRB. 


Prior to the enactment of the Missouri 
law, the following work stoppages occurred 
in public utilities of Missouri, according to 
the United States Department of Labor 
Bureau of Labor Statistics: 


Workers Man-days 
Year Stoppages Involved Idle 
Bs SRE SA SPR ae aes 14 2,790 66,400 
Ng Geo | Eg ae 22 24,000 173,000 
APES, a A rag ee 8 11 17,600 426,000 


(The above figures include a strike in- 
volving 1,500 employees in the telephone 
industry and covering fifty-seven towns, 
from April 7, 1947 to May 19, 1947; and a 
work stoppage of the streetcar and bus system 
in St. Louis, from June 13 to June 26, 1947.) 


The members of the Board during this 
period were as follows: chairman—Vance 
Julian, Clinton, Missouri, attorney (public 
member); Charles W. Boutin, of Cape 
Girardeau, Missouri, president and general 
manager of Southeast Missouri Telephone 
Company (management); Gerald H. Frieling, 
of Kansas City, Missouri, vice-president in 
charge of transportation for the Kansas City 
Public Service Company (management); 
Carl C. Mitchell, of Kirkwood, Missouri, 
business manager and financial secretary of 
Local No. 1439, International Brotherhood 
of Electrical Workers, AFL (labor); and 
John Alvin White, of St. Joseph, Missouri, 


Missouri Public Utilities 








an employee of the Gas Service Company, 
and a member of the Congress of Industrial 
Organizations (CIO) (labor). 


Role of Board 


The Missouri State Board of Mediation 
has earnestly tried to function in accordance 
with the true definition of mediation; it has 
endeavored to be a friend of both sides, an 
agency between the parties at variance, with 
a view to reconciling them or persuading 
them to adjust or settle their disputes. Its 
role is that of a third party who tenders 
suggestions or offers advice. 


The State Board of Mediation is charged 
with the problem of maintaining industrial 
peace in the public utilities of Missouri. It 
must provide adequate administrative ma- 
chinery whereby labor disputes can be 
settled promptly and effectively. 
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Two years have gone by since Missouri’s 
public utility State Board of Mediation be- 
came an active body. In that time the Board 
has found that sometimes it is the company 
which may be at fault in its relations with 
its employees. At other times, the employees 
have been unreasonable in their attitude and 
demands. It has also found that the first 
and most important rule is that the settle- 
ment of employer-employee controversies 
should be accomplished, as far as possible, 
by the parties directly concerned. Only as 
a last resort should there be interference by 
outsiders or, in this instance, by the Mis- 
souri State Board of Mediation. 


However, this must be kept in mind con- 
stantly. Heat, light, power, sanitation, trans- 
portation, communication and water are “life 
essentials” of the people. The great State of 
Missouri, along with other states, has de- 
clared that such utilities are clothed with 
public interest. 





The State of Missouri has said, by law, 
that the state will regulate labor relations 
affecting such public utilities. It has main- 
tained that such action is imperative for the 
public interest. Let it-be reiterated em- 
phatically that the first requirement for both 
a public utility and its employees is to bar- 
gain together in the true spirit of “collective 
bargaining’”—to reach, by this method, a 
contract settlement as to wages, hours, rules 
and working conditions. Failure in this 
should follow private voluntary arbitration 
in which both sides abide by the Board’s de- 
cision. As a last resort, the public hearing 
panel or compulsory arbitration will be used. 
A public utility and its employees are clothed 
with a public trust to operate without stop- 
page of the machinery which will provide 
some of the products essential to life for 
the people. [The End] 





Acme 


DETROIT.—While Henry J. Kaiser, chairman of the board of Kaiser-Frazer 
Corporation, looks on, Walter P. Reuther (right), president of the UAW, CIO, 
signs an agreement covering the Kaiser plant employees. The agreement provides 
benefits and a new retirement fund along the lines recommended by the steel 


fact-finding board. 
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LOCAL BUSINESS— 


No Man’s Land in Labor Relations 
By EDWARD L. SCHWARTZ — — — Attorney, Boston, Massachusetts 


AN UNEXPECTED AND PERHAPS UNFORTUNATE TWIST 
TO THE TAFT-HARTLEY ACT 





IKE A PENDULUM swinging from 

one extreme to another, the Wagner 
Act* and its successor, the Taft-Hartley 
Act,? have created rights, remedies and re- 
strictions for or against labor and manage- 
ment which, according to the particular 
viewpoint of the partisans of labor, manage- 
ment and the public, are too liberal or too 
harsh. Accordingly, a titanic battle to amend 
the law was fought to a standstill in the 
last session of Congress, and undoubtedly 
will be resumed in the next session. 


The merits of the controversy, which have 
been ably discussed elsewhere,’ will not be 
considered in this article. The writer is con- 
cerned, however, over the grave probability 
that the rights, remedies and restrictions so 
fiercely contested for, will, whatever their 
final form, be lost to a substantal segment of 
our economy, namely, “local businesses” which 
“affect” interstate commerce. 


The writer reaches this conclusion as a 
result of recent cases which, in his opinion, 
have construed the Taft-Hartley Act as 
vesting exclusive jurisdiction over all busi- 
nesses which “affect” interstate commerce 
(however “local” in character) in the Na- 
tional Labor Relations Board, and have de- 
nied the power of the Board to delegate 
such jurisdiction to state labor relations 
boards, even though the National Labor Re- 
lations Board has declared that it is unable 
to process such cases. 


It is the purpose of the writer to analyze 
the judicial and administrative decisions 
which have created this unfortunate vacuum 
in labor-management relations, to inquire 
into the statutory basis of the jurisdiction 
of the National Labor Relations Board and 
of state boards, and to suggest possible 
legislative action to correct the situation. 


Statutory Basis of NLRB Jurisdiction 


Both the Wagner Act and the Taft- 
Hartley Act, by identical language, have 
empowered the National Labor Relations 
Board to act: 


“Whenever a question ‘affecting com- 
merce’ arises concerning the representation 
of employees, the Board may investigate 
such controversy, and certify ... the repre- 
sentatives that have been designated... .* 

“The Board is empowered . . . to prevent 
any person from engaging in any unfair 
labor practive . . . affecting commerce... .”* 

The terms “commerce” and “affecting 
commerce” are defined as follows: 

“The term ‘commerce’ means trade, traffic, 
commerce, transportation, or communica- 
tion among the several states, or between 
the District of Columbia or any territory of 
the United States and any State or other 
territory, or between any foreign country 





1 National Labor Relations Act (also referred 
to herein as NLRA), 49 Statutes 449 (1935), as 
amended, 29 USCA Section 151 et seq. 

?LaBor Management Relations Act of 1947 
(also referred to herein as LMRA), Act of June 
23, 1947, Chapter 120, 80th Congress, 1st Session; 
29 USCA Section 151 et seq. 


Local Business 


3 Cox, 61 Harvard Law Review 1-49, 274-315; 
Fortune, January, 1949, p. 65; Liesersen, New 
York Times Magazine, February 6, 1949. 

* NLRA and LMRA, Section 9. 

5 NLRA and LMRA, Section 10. 
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and any state, territory, or the District of 
Columbia or any foreign country.® 


“The term ‘affecting commerce* means in 
commerce or burdening or obstructing 
commerce or the free flow of commerce or 
having led or tending to lead to a labor dis- 
pute burdening or obstructing commerce or 
the free flow of commerce.”” 

The Wagner Act contains no express pro- 
vision relating to the jurisdiction of state 
boards or concerning the delegation of juris- 
diction to them by the National Labor Rela- 
tions Board. It does make a reference to 
“exclusive” jurisdiction in Section 10(a), but 
this does not appear to have been intended 
to exclude action by state boards.* 

The Taft-Hartley Act made two changes 
in Section 10(a) of the Wagner Act, elim- 
inating the reference to “exclusive” juris- 
diction and providing for delegation of 
jurisdiction to state boards under certain 
conditions. Section 10(a) of the Taft-Hartley 
Act now provides as follows: 


“The Board is empowered, as hereinafter 
provided, to prevent any person from en- 
gaging in any unfair labor practice (listed in 
Section 8) affecting commerce. This power 
shall not be affected by any other means of 
adjustment or prevention that has been or 
may be established by agreement, law, or 
otherwise: Provided, That the Board is em- 
powered by agreement with any agency of 
any State or Territory to cede to such agency 
jurisdiction Over any cases in any industry 
(other than mining, manufacturing, com- 
munications, and transportation except where 
predominantly local in character) even though 
such cases may involve labor disputes affect- 
ing commerce, unless the provision of the 
State or Territorial statute applicable to 
the determination of such cases by such 
agency is inconsistent with the correspond- 
ing provision of this Act or has received a 
construction inconsistent therewith.” 

The Taft-Hartley Act also expressly sanc- 
tioned state legislation which imposed greater 
restrictions on union shop and other forms 
of union security than were provided by the 
federal act (LMRA, Section 14(b)). 

Several questions relating to jurisdiction 
are apparent from a reading of the foregoing 
statutory provisions: What industries and 
businesses are. encompassed by the phrase 


“affecting commerce”—are purely “local” 
businesses such as retail stores to be in- 
cluded? Is the jurisdiction of the National 
Labor Relations Board exclusive or con- 
current with that of state boards; to what 
extent may the National Labor Relations 
Board delegate jurisdiction to state boards? 
Is each phase of labor-management relations 
encompassed by the phrases “‘question . 
concerning representation” and “unfair labor 
practice” subject to the jurisdiction of the 
National Labor Relations Board, if it “affects 
commerce,” or are there some fields, such 
as control of “union shop,” which are still 
subject to state regulation? 


Businesses Subject to Jurisdiction 
of NLRB 


(A) Under the Wagner Act: 


In evaluating the scope and meaning of 
the phrase “affecting commerce,” considera- 
tion must be given to various matters. It is 
clear that Congress intended by this lan- 
guage to exhaust its powers under the com- 
merce clause of the Constitution and to 
extend coverage of the law to the fullest 
extent legally permissible.’ Thus, all busi- 
nesses, however small, and however “local” 
in character, could be made subject to the 
law, except in de minimis situations.” As a 
practical matter, however, should the National 
Labor Relations Board attempt to bring all 
businesses and industries which “affect com- 
merce” under its aegis? Let us approach the 
problem from the points of view of the Na- 
tional Labor Relations Board and the state 
boards, respectively. The old National La- 
bor Relations Board consisted of three 
members“ whose budget was _ limited 
and workload onerous. It had too much 
to do just dealing with businesses whose 
interstate activities were substantial. Ob- 
viously, it would not be practical nor wise 
for it to expand its coverage any more than 
was absolutely necessary. On the other 
hand, the state boards were not without 
interest in labor relations. Every business 
has a situs within a state. The initial im- 
pact of every labor disturbance is on the 
state, however national the activities of the 
business may be. Moreover, state ‘boards 
would obviously be in a better position to 
understand and apply state policies which 





®*NLRA and LMRA, Section 1 (6); see also 
LMRA, Section 501 (3). 

™NLRA and LMRA, Section 1 (7); see also 
LMRA, Section 501 (1). 

5’ The use of the word ‘‘exclusive’’ apparently 
was designed to vest exclusive jurisdiction in 
the NLRB, as against other federal agencies, 


and not as against state boards. In any event, 
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the NLRB and the various state boards did not 
construe this to exclude state boards. 

® Polish National Alliance v. NLRB, 8 LABOk 
CASES { 51,182, 322 U. S. 643. 

1% NLRB v. Fainblatt, 1 LABOR CASES { 17,045, 
306 U. S. 601. 

11 NLRA, Section 3 (a). 
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might result from local problems peculiar 
to the state. Accordingly, every state has 
a vital interest in the labor relations of the 
businesses physically within its borders, and 
if that state has a labor relations board,” 
it may well wish to jump into the breach when- 
ever labor strife threatens. These practical 
considerations led the old Board to decline 
jurisdiction “ over many businesses which 
were usually regarded as “local” in char- 
acter™ on the ground that “it would not 
effectuate the policies of the act”™ to do 
otherwise. Since state boards during this 
era quite frequently exercised jurisdiction 
over “local” businesses,” and even asserted 
jurisdiction over industries and businesses 
which were admittedly in interstate com- 
merce where the National Labor Relations 
Board did not act for budgetary ™ or other ® 
reasons, this policy of the National Labor 
Relations Board was calculated to promote 
the maximum labor peace.” 


(B) Under the Taft-Hartley Act: 


There can be little doubt that labor, man- 
agement and the national and state labor 
boards all assumed that the National Labor 


Relations Board’s function under the Wag- 
ner Act was to process matters involving 
businesses which had a substantial effect 
on interstate commerce, and that, generally 
speaking, state boards had concurrent juris- 
diction over businesses usually regarded as 
“local.” It might well be argued that Con- 
gress did not intend any mandate to the 
Board to expand its coverage of business 
when it enacted the Taft-Hartley Act, since 
it left unchanged the language relating to 
“commerce” and “affecting commerce.” ” 
Nevertheless, certain fundamental changes 
in the structure and purposes of the federal 
labor relations law made it inevitable that 
the Board would reach out for broader 
fields. Membership was increased from 
three to five, and five panels of three mem- 
bers each were set up.” The budget of the 
Board was also increased. Moreover, the 
classes of Board “clients” were extended,” 
new procedures were introduced ™ and addi- 
tional unfair labor practices were desig- 
nated.* A separate office of General Counsel 
was set up with final authority to initiate 
unfair labor practice proceedings.” More- 
over, certain remedies were directed against 





22 See Acee, 65 Monthly Labor Review 277 
(1947), which points out that only eight states 
have such boards. 

13 Thus the Board quite uniformly declined to 
exercise jurisdiction over the building and con- 
struction business, hotels, retail establishments, 
etc. However, the old Board would not decline 
jurisdiction in other industries if a substantial 
effect on interstate commerce were evident. 
Thus, jurisdiction was asserted over some au- 


tomobile dealers (NLRB v. Levaur, Inc., 3 
LABOR CASES { 60,115, 115 F. (2d) 105); small 
manufacturers (NLRB v. Fainblatt, supra, 


footnote 10); local telephone companies (NLRB 
v. Central Missouri Telephone Company, 3 
LABOR CASES { 60,158, 115 F. (2d) 563); banks 
(NLRB v. Bank of America, 6 LABOR CASES 
f 61,238, 130 F. (2d) 624); bakeries (NLRB 
v. Schmidt Baking Company, 4 LABOR CASES 
60,571, 122 F. (2d) 162); buildings (Butler 
Brothers v. NLRB, 6 LABOR CASES f 61,518, 
134 F. (2d) 981). Such jurisdiction, however, 
did not exciude action by state labor boards, 
at least under the view then current. 

4 However, if the business was an integral 
part of a company engaged in interstate com- 
merce, i. e., a local branch or a subsidiary 
corporation (Atlantic Company, 65 NLRB 1274; 
St. Joseph Lead Company, 66 NLRB 560); or 
if it serviced a business which was engaged 
in interstate commerce (Trinidad Brick & Tile 
Company, 67 NLRB 1351; Foster D. Snell, Inc., 
69 NLRB 764) the National Labor Relations 
Board would not hesitate to exercise jurisdic- 
tion. 

14‘ For other reasons also given, substantially 
to the same effect, see summary in Joint Com- 
mission on Labor-Management Relations, Re- 
port, 1948, p. 13. 

1% The Massachusetts Labor Relations Board 
traditionally has processed matters involving 
retail, wholesale, service, building service and 
small local manufacturing companies. 


Local Business 


17 See minutes of the NLRB in appendix to 
Mr. Justice Frankfurter’s opinion in Bethlehem 
Steel Company v. SLRB, 12 LABOR CASES 
f, 51,245, 330 U. S. 767 (1947) in which reference 
is made to the New York State Board's taking 
jurisdiction of stockbroker’s employees where 
jurisdiction was declined by the NLRB for 
Ludgetary reasons. 

% The shifting policy of the NLRB on fore- 
man’s unions, for example, caused unions to 
go to the New York State Board for recognition. 

” While it may promote labor peace for the 
NLRB to allow state action where local labor 
relations boards exist, a strict refusal by the 
NLRB to process such matters in states which 
have no labor relations boards might conceiv- 
ably have the opposite effect. 

2 Congress also left unchanged the reference 
in Section 1 (c) and (d) to labor strife which 
‘materially’ affects the flow of goods and ‘‘sub- 
stantially’’ impairs the market for goods. 

21 LMRA, Section 3 (a), (b). 

22 Where, before, the only petitioners were 
labor unions and the only respondents were 
employers, now employers and individual em- 
ployees may be petitioners, and even unions 
may be given remedies against unfair compe- 
tition from other unions. See footnote 38. 

23 Unfair labor practices could be enjoined 
pending disposition of case by the Board, LMRA, 
Section 10 (e). Moreover, union security pro- 
visions in contracts had to be approved by 
employees at a special election, LMRA, Section 
8 (a) 3. 

**Labor could now be held responsible for 
certain unfair labor practices, LMRA, Section 
8 (b). 

2° LMRA, Section 3 (d). However, the Board 
still was the final judge as to the commission 
of the unfair practice, and its penalty, LMRA, 
Section 10. 
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practices in particular industries, e. g., juris- 
dictional strikes in the building and construc- 
tion industry.” Thus, it is not surprising to 
find a tendency on the part of the Board 
to liberalize its coverage of “local” busi- 
nesses.” However, the Board still did not 
feel itself compelled to extend its coverage 
to include all businesses which might tech- 
nically be subject to jurisdiction * and con- 
tinued to decline jurisdiction over local 
businesses where the exercise of its juris- 
diction would not, in its view, “effectuate 
the purposes of the Act.”* Where the Board 
will draw the line in any given case, how- 
ever, is still not clearly defined, and the 
criteria which will determine whether a par- 
ticular petition filed by or against a small 
or “local” business are still the subject of 
conjecture. In a borderline case, all the 
petitioner can do is file his petition and 
wait, often for months, to learn whether the 
Board will exercise jurisdiction. 


The General Counsel of the Board, on the 
other hand, takes a very definite and strong 
stand on the question of jurisdiction and cov- 
erage. Mr. Denham believes that the Board 
has the power and is obligated to extend its 
jurisdictions to the farthest reaches of the 
commerce clause™ and that budgetary and 
work-load problems can be overcome.” So 
far-reaching was (and is) his application of 
the law that when it appeared that he might 
initiate unfair labor-practice proceedings 
against hotels and even laundries, he was 
interrogated by two Congressional commit- 
tees.” His testimony before Chairman Clare 
Hoffman’s committee is very illuminating : 


“The Chairman: The laundry fellow buys 
all his soap from across the State line. Does 
that bring him in? 


“Mr. Denham: I am sorry I cannot an- 
swer your question categorically. Again you 
run into the case-to-case situation. If he 
buys all his soap from outside the State, 
his supplies, then obviously his business has 





an effect on commerce. Now, whether it is 
a large effect or a small effect is another 
matter, but it has an effect on commerce. 


“As I have said before, it is very difficult 
to find any business that does not have some 
effect on commerce.” ™ 


At the same hearing, Mr. Denham fur- 
ther illustrated his point by an anecdote 
which revealed that a local grocer in Broc- 
ton would be affected by the prosperity of 
cotton growers down South because they 
would buy more shoes, and Brocton shoe 
manufacturers would make more shoes. 
This drew the following exchange between 
Congressman Gwinn and Mr. Denham: 

“Mr. Gwinn: Do you think that the Con- 
gress intended to make this act ridiculous, 
to extend it in these directions? 

“Mr. Denham: I do not think that makes 
it ridiculous. 

“Mr. Gwinn: To extend it to all com- 
merce, practically all commerce. 


“Mr. Denham: That is what the act says, 
sir. 

“Mr. Gwinn: Do you think Congress in- 
tended any such thing? 

“Mr. Denham: I cannot but feel that you 
can, of course, carry it down to an absurdity, 
but when you reach an absurdity may rep- 
resent a very broad difference of opinion. 
j I have difficulty believing that Con- 
gress did not intend that we give the benefit 
of this act to the little fellow and the big 
fellow, impose it on both of them.” “ 

This wide divergence of opinion between 
the Board and its General Counsel has in- 
creased the uncertainty of labor and busi- 
nessmen,” and weakened its authority.” 


If the only effect of this disagreement be- 
tween the National Labor Relations Board 
and its General Counsel were uncertainty 
and confusion, that would be bad enough. 
However, a far more serious problem is 
raised by a further contention of the Board’s 





*¢ For this reason, the Board tock jurisdiction 
over this obviously ‘‘local industry.”” J, H. 
Patterson, 79 NLRB 355. 

27 Providence Public Markets, 79 NLRB 1482 
(grocery chain); Phoenix Pie Company, 79 
NLRB 754 (bakery); Amarillo Bus, 78 NLRB 
1103 (bus company); Liddon-White Truck Com- 
pany, 76 NLRB 1181 (dealer in automobiles); 
Lowell, 80 NLRB, No. 251 (office building); 
Parks-Belk, T7 NLRB 429 (retail store); Dome 
Tractor, 80 NLRB, No. 8 (dealer in farm equip- 
ment). 

% Sta Kleen Bakery, 78 NLRB 798 (bakery); 
Hom-ond Food Stores, 77 NLRB 647 (grocery 
chain); Midland Building Company, 78 NLRB 
1259 (office building). 

2 See Statement of Chairman Herzog, Hear- 
ings, Joint Commission on Labor-Management 
Relations, June 4, 1948, p. 1121, et seq. 
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% Denham, Hearings, Joint Committee on 
Labor-Management Relations, pp. 1157-1165; 
Hearings, Committee on Expenditures in Exec- 
utive Departments, House of Representatives, 
May, 1948. 

% Hearings, Committee on Expenditures in 
Executive Departments, House of Representa- 
tives. May, 1948, p. 50. 

%2 See footnote 30. 

%3 Hearings, Committee on Expenditures in 
Executive Departments, supra, p. 20. 

* Idem, p. 25. See also NLRB Release R-38, 
February 11, 1948, CCH Labor Law 1610. 

3% Report, Joint Committee on Labor-Manage- 
ment Relations, 1948. 

% See testimony of J. W. Brown, General 
Counsel, Hotel and Restaurant Employees, etc., 
Hearings, Committee on Expenditures in Ex- 
ecutive Departments, May, 1948. 
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General Counsel. Mr. Denham believes that 
the Bethlehem Steel decision™ and Section 
10(a) of the Taft-Hartley Act™ give the 
Board exclusive jurisdiction over all busi- 
nesses which “affect commerce,” however 
small or local in character, and that the 
Board cannot delegate its jurisdiction unless 
the state labor relations act is substantially 
identical with the Taft-Hartley Act. If he 
is correct, it is obvious that in view of the 
Board’s position, small and local businesses 
will be deprived of a forum to which repre- 
sentation and unfair practice questions can 
be referred. Let us consider this contention 
of Mr. Denham. 


Did Congress Intend to Exclude 
State Regulation? 


It is a truism, of course, that the more 
integrated our national economy becomes 
and the more extensive and intricate com- 
merce among the various states, the more 
Congress will reach out to regulate the ac- 
tivities and relationships long regulated by 
the respective states. Where federal and 
state law clash or coincide, perplexing ques- 
tions of jurisdiction arise. The problem is 
not unique in or peculiar to the field of labor 
law. It has arisen on frequent occasions in 
many other fields, as the following examples 
attest. If the federal government sets up a 
system of registration of aliens, may the 
states do likewise?™ If a federal agency, 
such as the ICC, fails to exercise its power to 
regulate maximum hours of truck drivers, 
may the states do so in the meantime?” 
May a federal administrative agency dele- 
gate jurisdiction to a state board? 

In arriving at a solution of these vexing 
problems, the Supreme Court has spoken 
about the Congressional intent to “occupy 
the field” “ and has made fine distinctions 


which at times border upon the metaphysi- 
cal.@ The plain fact is, however, that a 
thorough familiarity with the language and 
reasoning of these cases will not provide a 
ready solution to any given problem.” A\l- 
though Mr. Justice Frankfurter has said, 
“The real question is: Has Congress spoken 
so as to silence the states?”,“ the plain truth 
is that the predilections of the individual 
justices,“ or public sentiment “ or other con- 
siderations may control. Thus, it is clear 
that whenever Congress legislates in a new 
field previously occupied solely by the states, 
grave questions will arise as to the validity 
of state regulation, unless Congress makes 
its intention clear.” 

{n approaching the problem of the valid- 
ity of state regulation in the field of labor 
relations, one salient fact is evident. Every 
business, however national in character, and 
irrespective of the extent of its interstate 
commerce, must have a situs within a par- 
ticular state. Thus, any labor dispute will 
affect the state in the first instance. The 
state has a vital interest in the health, safety, 
property and welfare of its residents. It 
follows, therefore, that the interstate char- 
acter of the business should not completely 
preclude state legislation. A fortiori, the 
more local or intrastate in character the 
business may be, the greater the effect that 
should be given to state regulation.“ On 
the other hand, Congress could, if it so in- 
tended, extend its coverage to the farthest 
reaches of the “commerce clause,” “ even if 
it affected intrastate businesses.” In this 
clash between the exercise of a constitutional 
power of Congress and the reserved powers 
of the state, we must look to the intent of 
Congress for the answer to this question: 
To what extent, if at all, can states regulate 
the labor relations and activities of busi- 
nesses (a) clearly interstate and (b) clearly 
intrastate in character? 





% Bethlehem Steel Co. v. SLRB, supra, foot- 
note 17. 

% See text of statute, p. 3; see also NLRB 
Release, R-48, March 10, 1948, CCH Labor Law 
Reports { 5515.80. 

*®In Hines v. Davidowitz, 312 U. S. 52 (1941), 
the Court answered in the negative. See also 
Cloverleaf Butter Company v, Patterson, 315 
U. S. 148 (1942). 

See H. P. Welch Company v. New Hamp- 
shire, 1 LABOR CASES { 17,041, 306 U. S. 79 
(1939), where the Court upheld the state action. 


“For an extended discussion of the various 
theories advanced, see 60 Harvard Law Review 
262, ‘‘Occupation of the Field in Commerce 
Clause Cases.’’ 


“See footnote 48, infra, and discussion of 
Supreme Court in Bethlehem Steel Company v. 
SLRB, supra, footnote 17. 
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438 See footnote 41, supra. 

“ Hill v, Florida, 9 LABOR CASES { 51,208, 325 
U. S. 538. 

* 60 Harvard Law Review 270. 

Idem, p. 268, footnote 51. 

“Thus, in the Securities Act of 1933, 48 
Statutes 85, 15 USCA Section 77r, Congress 
provided that ‘‘Nothing in this subchapter shall 
affect the jurisdiction of the securities commis- 
sion (or any agency or office performing like 
functions) of any State ... over any security 
or any person.’’ 

* See concurring opinion of Mr. Justice Black, 
Polish National Alliance v. NLRB, supra, foot- 
note 9. 

*® Polish 
footnote 9. 

% NLRB v, Fainblatt, supra, footnote 10; see 
also footnote 48, supra, 


National Alliance v. NLRB, supra, 
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Scope of Jurisdictions 
Under Wagner Act 


With the possible exception of the refer- 
ence to “exclusive” jurisdiction of the Na- 
tional Labor Relations Board in Section 10 
(a) of the Wagner Act, no guides to its con- 
struction have been laid down by Congress," 
and, as we have seen™ the language in Sec- 
tion 10(a) was not intended to vest ex- 
clusive jurisdiction in the Board as against 
the labor boards of the several states. The 
Wisconsin Employment Relations Board did 
not hesitate to assert concurrent jurisdiction 
over all interstate businesses, upon the as- 
sumption that it could take jurisdiction over 
any company except with respect to any 
labor dispute pending before the National 
Labor Relations Board.* New York, on the 
other hand, confined its jurisdiction to cer- 
tain intrastate businesses™ enumerated in 
an agreement with the Board™ and exer- 
cised jurisdiction very sparingly over inter- 
state businesses.” Massachusetts has been 
even more circumspect in its respect for fed- 
eral jurisdiction over interstate business.” 
On the other hand, many states, although 
they had no labor relations boards," sought 
nevertheless to regulate strikes, picketing, 
boycotts, union shop, check-off and internal 
affairs of unions™ by special legislation.” 

Several cases, beginning with Allen-Brad- 
ley Local 1111 v. WERB; have made the 
following jurisdictional points clear, insofar 
as the Wagner Act is concerned: (1) Cer- 
tain aspects of labor relations may be regu- 
lated by the states even though the company 
is engaged in interstate commerce and 
(2) the remaining area of labor relations is 
subject to the exclusive jurisdiction of the 


National Labor Relations Board, even where 
the Board has failed or refused to act, and 
the Board is powerless to delegate its juris- 
diction to the state boards, even though the 
business merely “affects commerce” and is 
primarily “local” in character. 

In the Allen-Bradley case the employees of 
the company, which was obviously in inter- 
state commerce, went on strike and engaged 
in mass picketing, picketing of homes of 
employees and threats of violence to non- 
strikers. These were all unfair labor prac- 
tices under Wisconsin law and the state 
board, after investigation, issued a cease and 
desist order. The Supreme Court upheld 
the state action, holding that Congress had 
not made such employee-union conduct sub- 
ject to regulation by the federal Board. On 
the other hand, in Hill v. Florida® the Su- 
preme Court struck down a Florida statute 
which required business agents to obtain 
licenses as a condition precedent to repre- 
sentation of any employee group and also 
required the filing of certain information re- 
turns, in default of which the unions could 
be enjoined. The majority of the court felt 
that the police power of the state had to 
yield to the federal policy that employees 
should have a free and untrammeled choice 
in the selection of their bargaining agents. 

It is to be noted that these two decisions 
involved state action which was applicable 
to interstate businesses as well as to local 
businesses. There was language in both de- 
cisions which indicated that states had 
power to regulate at least some phases of 
interstate activity and the court in the Allen- 
Bradley case said: 


“It was admitted that the company was 
subject to the National Labor Relations Act. 





51 Bethlehem Steel Company v. SLRB, supra, 
footnote 17. 

52 See footnote 8, supra, 

88 Wisconsin Labor Relations Board v. Fred 
Rueping Leather Company, 1 LABOR CASES 
18,154, 228 Wis. 473, 279 N. W. 673. 

5% Retail stores, small industries, service 
trades, office and residential buildings, storage 
warehouses, construction and other obviously 
local businesses. 

55 See appendix to Mr. Justice Frankfurter’s 
concurring opinion, Bethlehem Steel Company 
v. SLRB, supra, footnote 17. There was no 
clearance of these matters with the NLRB, 
except as a matter of record. 

56 Idem. 

5t Massachusetts General Laws, Chapter 150A, 
Section 10(b), prior to 1945, provided that: 

“‘(b) This chapter shall not be deemed appli- 
cable to any unfair labor practice subject to 
the National Labor Relations Act.”’ ‘ 

This section was amended by Massachusetts 
Laws 1945, Chapter 354, to read as follows: 

‘*(b) This chapter shall not be deemed appli- 
cable to any unfair labor practice involving any 
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employees who are actually engaged in inter- 
state commerce or any employees actually en- 
gaged in producing goods for shipment in 
interstate commerce.’’ 

In 1947, by Laws 1947, Chapter 65, Section 9, 
the legislature amended 10(b) further to read 
as follows: 

“(b) This chapter shall not be deemed appli- 
cable to any unfair labor practice governed ex- 
clusively by the National Labor Relations Act 
or other federal statute or regulations issued 
pursuant thereto, wnless the federal agency ad- 
ministering such act, statute or regulation has 
declined to assert jurisdiction thereof, or except 
where such federai agency has conceded to the 
commission jurisdiction over any such case or 
proceedings.’ (Italics supplied.) 

5 See Acee, 65 Monthly Labor Review 277; 
42 Illinois Law Review 505. 

Idem; see also 61 Harvard Law Review 
845-848. 

9 See footnote 61, below. 

61 5 LABOR CASES { 51,135, 315 U. S. 740 (1942). 

82 See footnote 44, supra. 
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The Federal board, however, had not under- 
taken to exercise the jurisdiction which that 
Act conferred on it.”® (Italics supplied.) 
The clear implication of this remark was 
that state labor boards would have concur- 
rent jurisdiction even over interstate busi- 
nesses so long as the federal Board did not 
exercise its own jurisdiction.“ This state- 
ment appeared to lend support to the posi- 
tion taken by the Wisconsin and New York 
labor boards that they could exercise con- 
current jurisdiction with the federal Board.” 
In 1947, however, the Supreme Court handed 
down its decision in Bethlehem Steel Com- 
pany vw. New York State Labor Relations 
Board® which, by its sweeping indictment 
of state action in the federal field, seemed to 
destroy the doctrine of concurrent jurisdiction. 
The Bethlehem Steel Company case arose 
as a result of state intervention in the matter 
of the recognition of foremen’s unions. When 
the Board (for the time being) refused to 
certify such unions, many of them filed peti- 
tions with the New York State Labor Rela- 
tions Board which permitted certification 
of such unions. Such a petition was filed 
with the state board by employees of the 
3ethlehem Steel Company, which, although 
it had frequently been before the Board on 
numerous other matters, had never had this 
particular controversy before that body. 
The state board certified the union and the 
matter ultimately went up to the Supreme 
Court. By the time the case had reached 
the Supreme Court, the policy of the Na- 
tional Labor Relations Board had changed 
to accerd with the New York rule. Never- 
theless, the Supreme Court invalidated the 
certification of the forémen’s union, and in 
doing so used the following language: 


“The State argues for a rule that would 
enable it to act until the federal board had 
acted in the same case. But we do not think 
that a case by case test of federal supremacy 
is permissible here. The federal board has 
jurisdiction of the industry in which these 
particular employees are engaged and has 
asserted control of their labor relations in 
general... . We do not believe this leaves 
room for the operation of the state authority 
asserted.” ™ 


8 See footnote 61, supra. 

* Cf. 60 Harvard Law Review 265-266. 

% Davega-City Radio v. N. Y. SLRB, 1 LABOR 
CASES { 18,398, 281 N. Y. 13, 22 N. E. (2d) 145 
(1939): Wisconsin Labor Relations Board v. 
Fred Rueping Company, supra, footnote 53. 

% See footnote 17, supra. 





% See Bethlehem Steel Company v. SLRB, 
supra, footnote 17, p. 767, 776 of case. 
8 Pittsburgh Railways Substation Operators 


and Maintenance Employees, 357 Pa. 379, 54 


Local Business 


However, at the very end of its opinion, 
the Court added the following cryptic remarks : 

“The National and State 
made a commendable effort to avoid conflict 
in this overlapping state of the statutes. 
We find nothing in their negotiations, how- 
ever, which affects either the construction 
of the federal statute or 
stitutional power insofar 


Boards have 


he question of con- 
involved 
in this case, since the National Board made 


as they are 


no concession or delegation of power to deal 
with this subject. The election of the National 
3oard to decline jurisdiction in certain types 
of cases for budgetary or other 
presents a different problem which we do 
not now 


reasons 


decide.” 

The language and reasoning of the case 
are so vague that interpretations of it have 
run all the way from the belief that the 
opinion prohibits all state action in indus- 
affecting commerce with 
representation proceedings and unfair labor 
practices ™ to the Wisconsin view that the 
concurrent jurisdiction of its board was un- 
changed.” 


tries respect to 


68 


Considerable support was given to the 
narrow view of exclusive jurisdiction by the 
case of La Crosse Telephone Corporation v 
Wisconsin Employment Relations Board, 
where the Supreme Court invalidated a certi- 
fication by the state board of the Telephone 
Guild, an independent union, as the repre- 
sentative of certain employees of the tele- 
phone company. The Guild had filed a 
petition with the National Labor Relations 
Board while negotiations were pending be- 
tween the company and the International 
Brotherhood of Electrical Workers, AFL, for 
renegotiation of a’contract. The Guild with- 
drew its petition from the Board before the 
latter had acted upon it, and filed with the 
state board. The state board act was differ- 
ent from the Wagner Act (under which the 
case arose) with respect to the procedure 
to be followed in determining the bargain- 
ing unit. 

The Court stated: 

“The Wisconsin Supreme Court concluded 
that the Wisconsin Board could exercise juris- 
diction here until and unless the National 
Board undertook to determine the appro- 


Atl. (2d) 891 (1947); Kentucky Insurance Com- 
pany v. Pennsylvania Labor Relations Board, 
Ct. Com. Pls. (Pa., 1948); cf. separate opinion 
of Mr. Justice Frankfurter, in Bethlehem Steel 
Company, supra, footnote 17. 

*® Ta Crosse Telephone Corporation v, Wis- 
consin Employment Relations Board, 13 LABOR 
CASES { 64,208, 30 N. W. (2d) 241; WERB v. 
Gilson Brothers, 16 LABOR CASES { 65,250, S. Ct., 
Wis., July 12, 1949. 

7 16 LABOR CASEs { 64,913, 336 U. S. 18 (1949). 
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priate bargaining representative or unit of 
representation of these employees. ... In 
Bethlehem Steel Company v. State Board, 
supra, at 776, we rejected that argument, saying 

“*The State argues for a rule that would 
enable it to act until the federal board had 
acted in the same case. But we do not think 
that a case by case test of federal supremacy 
is permissible here.’ 


“We went on to point out that the National 
Board had jurisdiction of the industry in 
which the particular employers were engaged 
and asserted control of their labor relations 
in general. Both the state and federal statutes 
had laid hold of the same relationship and had 
provided different standards for its regulation. 
Since the employers in question were sub- 
ject to regulation by the National Board, 
we thought the situation too fraught with po- 
tential conflict to permit the intrusion of the 
state agency, even though the Board had not 
acted in the particular cases before us.” 
(Italics supplied.) ™ 

Reading the Bethlehem Steel and La Crosse 
Telephone cases together, the writer comes 
irresistibly to the conclusion that, once the 
National Labor Relations Board asserts its 
jurisdiction in an industry, its jurisdiction 
becomes exclusive and state boards may 
not trespass thereafter. Although the La 
Crosse case involved inconsistent regulation 
by the state board, the language in that case 
and the Bethlehem Steel case made clear that 
even consistent regulation would be pro- 
hibited under the Wagner Act.” 

Decisions subsequent to the Bethlehem Steel 
case have emphasized the fact that there 
are certain aspects of labor relations which 





the state is free to regulate, despite the inter- 
state character of the business involved, on 
the theory that Congress did not intend to 
preempt the field.“ However, there is nothing 
in these cases™ which has cut down the 
sweeping language of the Bethlehem Steel 
case with respect to the exclusive, non- 
delegable power of the Board in the remain- 
ing areas of labor-management relations, 
insofar as the Wagner Act is concerned. 


If the Supreme Court intends to carry 
out the implications of the Bethlehem deci- 
sion, then we are faced with the following 
possibilities under the Wagner Act.” If 
the National Labor Relations Board should, 
for example, invade the retail field (as it 
has done where the effect on “commerce” 
was fairly well defined), then the state 
boards would be precluded from thereafter 
entertaining petitions by or against small 
or local companies in the same business. 
Since the Board cannot (and clearly does 
not intend to) handle all these businesses, 
they will be left without regulation. A for- 
tiori, businesses of a clearly “interstate” 
character, which the Board will not handle 
because of budgetary or workload limita- 
tions, will be beyond the reach of state boards. 


Effect of Taft-Hartley Enactment 


The Taft-Hartley Act provides for dele- 
gation of jurisdiction by the Board unless 
the state law is inconsistent."* General Counsel 
Denham has construed this provision very 
narrowly, and as a result not one instance 
of delegation has resulted. In fact, Mr. 
Denham says that the new remedies pro- 





1 Idem. 

2 And although the Supreme Court in the 
Bethlehem Steel case indicated that state boards 
might act where the National Labor Relations 
Board has specifically delegated jurisdiction, or 
where budgetary, workload or other considera- 
tions prevent action by the National Labor Re- 
lations Board, it is by no means clear that such 
delegation will be countenanced by the Supreme 
Court; cf. 60 Harvard Law Review 269-270. 

73 International Union, UAW, AFL, Local 232 
v. WERB, 16 LABOR CASES f 64,992, 69 S. Ct. 
516 (1949) (slowdown could be restrained by 
state board): Algoma Plywood and Veneer 
Company v. WERB, 16 LABOR CASES { 65,013, 
336 U. S. 301 (1949) (state board could enforce 
two-thirds vote requirement for validation of 
maintenance of membership, as against ma- 
jority vote under LMRA, even though company 
was engaged in interstate commerce and com- 
pany had acted under WLB directive); WERB 
v. Plankinton Packing Company, 16 LABOR 
CASES { 65,251, S. Ct., Wis., cert. S. Ct., Octo- 
ber 24, 1949 (facts similar to Algoma case). 

“It will be interesting to see how the Su- 
preme Court decides the case of WERB v, Gil- 
son Brothers, supra, footnote 69, cert. S. Ct., 
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October 10, 1949, in which the Wisconsin Su- 
preme Court held that the state board could 
restrain an unfair practice by an employer 
who discharged employees for union activities. 
The Wisconsin court held that the state board 
had jurisdiction because no petition had ever 
been filed by or against this company, and the 
NLRB had never acted. The Wisconsin. board 
also held that the state board did not abuse 
its discretion in refusing to allow, after the 
hearing, additional evidence by the employer 
to the effect that it was engaged in commerce 
and therefore not subject to the state board's 
jurisdiction. 

™ Even though the Wagner Act is not now 
law, these considerations will continue to be 
pertinent because of the possibility of its re 
enactment. 

™% LMRA, Section 10(a). Cf. footnote 74, supra. 
Since the Wagner Act, as now construed, would 
preclude state action, even where state regula- 
tion is consistent with federal law, Section 
10(a) of the Taft-Hartley Act would appear to 
be an attempt to change the law so as to per- 
mit delegation. But see footnote 77, below, 
and text. 
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vided by the new act™ in Section 10(a), 
together with the Bethlehem Steel decision, 
have combined to prevent any cession of 
jurisdiction by the Board.” The result of 
Mr. Denham’s doctrine is that state boards 
will be deprived of jurisdiction, not only of 
interstate businesses as to which the National 
Labor Relations Board has failed or refused 
to act, but even of most intrastate companies. 
Thus, the Taft-Hartley Act has had the un- 
expected and most unfortunate result of 
creating a “no man’s land” in the field of 
local businesses.” 


Recommendations 
for Populating No Man's Land 


It should be clear from the foregoing 
analysis that small or local businesses may 
eventually be denied access to the National 
Labor Relations Board and state boards, both 
under the Wagner Act and the Taft-Hartley 
Act. Efforts should be made, therefore, 
to correct this defect in the law. Unfor- 
tunately, the bill amending the Taft-Hartley 
Act which almost passed the last Congress, 
contained no provision designed for this 
purpose. The problem was discussed, how- 
ever, and certain recommendations had pre- 
viously been made by the “watch-dog” 
committee of Congress, namely: 

“The committee believes that small local 
businesses, retail and service establishments, 
should not be subject to the act. We have 
given considerable thought to the framing 
of a definition of ‘affecting commerce’ which 
might serve as a guide to the Board and the 
general counsel, and, at the same time, 
permit the small-business man to clearly 
know whether his business is covered by 
the act. 

“Use of the words ‘substantially affecting 
commerce’ was considered and rejected be- 
cause it was believed doubtful that it would 
effect a change in the present law. The 
courts in applying the ‘de minimis’ doctrine 
have, in effect, said the effect on commerce 
must be a substantial one. Other than as 
a means of indicating congressional dis- 
approval to the Board of any extension of 
the Board’s jurisdiction, the addition of the 
word ‘substantial’ would serve little purpose. 
It would furnish no guide to the small- 
business man in doubt as to his coverage. 


“We have also considered the possibility 
of exclusion of retail and service businesses 
from coverage and again been not entirely 
satisfied with the anticipated results. Use 
of the word ‘retail’ by implication would 
be an instruction to the Board to take juris- 
diction of a small local wholesaler and at 
the same time exclude large chain and de- 
partment stores whose operations have a 
substantial effect on commerce. 


“To attempt by broad general terms to 
exclude businesses whose operations are 
local in nature would again serve as no guide 
to the labor organizations and small em- 
ployers and would amount to little other than 
an indication of congressional approval of 
the direction apparently being taken now by 
the Board. 

“The most obvious approach, if the juris- 
diction of the Board is to be clearly defined, 
is a mathematical one. The number of per- 
sons employed and the volume in dollar 
value of sales to out-of-State customers are 
facts which may be ascertained with accuracy. 
If such a limitation is desirable, the com- 
mittee recommends use of number of em- 
ployees in combination with interstate sales.” ™ 


It is submitted that the recommendation 
of the “watch-dog” committee of Congress 
that mathematical formulae be set up to 
exclude certain businesses is unsound. If 
adopted, these changes might very well 
result in more certainty, but they would bring 
greater labor-management strife, as the 
following analysis will show. 


Let us assume that certain businesses are 


“expressly exempted from the federal act. 


In the absence of clear language to the 
effect that state boards will have jurisdic- 
tion over these businesses, the Supreme 
Court may very well conclude that Con- 
gress intended to eliminate all regulation of 
such business. However, there is a further, 
and graver, objection to this proposed amend- 
ment. There are labor relations boards in 
only eight states." Therefore, if certain 
businesses are rigidly excluded from cover- 
age under the federal act, then, in any state 
which has no state labor relations board, 
the parties to any labor controversy involving 
such businesses will not be able to appeal 
to any administrative agency for settlement 
of their dispute, even if the federal act is 
not interpreted in such a manner as to pre- 
clude state action! 





™.Hearings, Committee on Expenditures in 
Executive Departments, pp. 16-17, May, 1948. 

% Idem, p. 40; cf. footnote 38, supra. 

%In addition, although deprived of access to 
the National Labor Relations Board, small or 
local businesses will continue to be subject to 


Local Business 





the civil, equitable and criminal provisions of 
the Act, if the businesses ‘‘affect commerce’’! 
8° Report, Joint Committee on Labor-Manage- 
ment Relations, pp. 14-15. 
81 Acee, ‘“‘State Labor Legislation 
65 Monthly Labor Review 277. 


in 1947,"’ 
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The writer submits that we should dis- 
card theoretical approaches. We should 
look to the practical experience of those 
whose duty it has been to administer labor 
relations regulations, and who are conversant 
with the peculiar problems involved. Why 
should we look further than the established 
working arrangement between the National 
Labor Relations Board and the New York 
State Labor Relations Board? These agencies 
found from practical experience that certain 
local businesses can best be administered 
by a state agency. Such agreements have 
worked well in practice™ and should be 
expressly authorized by the federal labor 
relations act. 

In addition, great leeway should be given 
these agencies to work out procedures for 
concurrent jurisdiction over businesses which 
are admittedly interstate in character, but as 
to which, in a particular instance, the Board 
might not wish to exercise jurisdiction. To 
permit this, Section 10(a) of the Taft- 
Hartley Act should be amended so as to 
give full power to the National Board to 
delegate jurisdiction to a state board unless 
the state law is inconsistent with the general 
policy of the federal act. Simple machinery 
for clearance between a state board and the 
National Labor Relations Board will serve 
to keep the latter informed of any action 
taken by local authorities in an industry 
not clearly delegated to it. In such cases, if 
objection is made to the jurisdiction of the 
state board, machinery should be provided 
for removal of the matter to the federal 
agency, so that a minimum of time will be lost. 


The advantage of the solution proposed is 
that it does not attempt to restrict the juris- 


diction of the National Labor Relations 
Board. In any state where there is no local 
labor relations board, or even in a state 
where such an agency exists, but whose 
policies are not consistent with the federal 


act, the National Labor Relations Board 
will be free to assert its authority to the 
utmost over businesses “affecting com- 
merce.” At the same time, however, by a 


practical working plan between the National 
Labor Relations Board and the respective 
state boards, it will be possible to delegate 
jurisdiction over purely local businesses to 
existing state boards and to work out an 
efficacious method for concurrent- jurisdiction. 


Conclusion 


A broad interpretation of the Bethlehem 
Steel and La Crosse Telephone cases compels 
the conclusion that the National Labor Re- 
lations Board may ultimately have exclusive 
jurisdiction over all businesses which “affect 
commerce,” however local they may be. 
Since the National Labor Relations Board 
cannot process all such cases, and since Sec- 
tion 10 (a) of the Taft-Hartley Act effec- 
tively prevents delegation of jurisdiction to 
the state labor boards, a no man’s land in a 
large segment of the field of labor relations 
will be created. It is imperative, therefore, 
that the Taft-Hartley Act (or if it should be 
repealed, the Wagner Act) be amended so as 
to grant to the National Labor Relations 
Board broad powers of delegation of juris- 
diction to state boards, wherever locai policy 
is not substantially inconsistent with national 


policy. [The End] 





8 Denham, Hearings Before Subcommittee of 
Committees on Education and Labor, and of 
Expenditures in the Executive Departments, 


“white-collar” exemptions under the 
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NEW WHITE-COLLAR REGULATIONS COMING SOON 


The long-awaited changes in the new administrative regulations governing 
Fair 
effect simultaneously with the 1949 amendments of the FLSA, that is, on January 
25, 1950, according to present plans of the Wage-Hour Division. 
regulations (analyzed in last month’s JOURNAL) 
thereof are slated for publication in the Federal Register of December 24, 1949. 
Employers will have thirty days before the new regulations become effective 
to study them with a view to making such personnel reclassifications and payroll 
adjustments as they might find desirable or mandatory. 





House of Representatives, 80th Congress, Second 
Session, p. 17. 


Labor Standards Act will go into 


The new 
and an official interpretation 
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Certain matters have been left by the. 


drafts to determination by the individual 
states. No basic minimum rate has been 
suggested, nor has any recommendation 
been made as to whether a single statutory 
rate should be supplemented by an escalator 
clause. A guaranteed salary of a specified 
amount is one prerequisite for exemption 
from the overtime provisions for profes- 
sional, administrative and executive em- 
ployees. The actual amount of salary has 
been left for determination by each state. 
Finally, there is a model state wage and 
hour bill without wage board procedure. 


Grow Old in California 


Governor Warren of California has an- 
nounced that there is a possibility that he 
may call a special session of the legislature 
in December or January to consider the Old 
Age Pension and Blind Aid Program. 


State Legislation 


@ Child labor in public institutions ... The 
New York legislature has created an 
exception to the law prohibiting employ- 
ment of minors under eighteen years 
of age in penal or correctional institutions 
or institutions under the jurisdiction of 
the Department of Mental Hygieng where 
such employment related to the custody 
or care of prisoners or inmates, Stu- 
dent nurses over'seventeen years of age 
are now permitted to be employed in 
such institutions while in training in 
medical or surgical wards. (Chapter 11, 
Laws 1949.) 


@ Fair employment practices ... New York 
has enacted a Fair Employment Prac- 
tices Act which makes it a misdemeanor 
for any person to wilfully resist, pre- 
vent, impede or interfere with the Com- 
mission Against Discrimination in the 
performance of its duty or to violate 
wilfully its orders. Jurisdiction over 
cases in which such offenses are charged 
was recently conferred upon the Mu- 
nicipal Terms of the Magistrates Courts 
in the Boroughs of Manhattan, Brook- 
lyn, Bronx and Queens, in the City of 
New York, by an order of the Chief 
City Magistrate. (Chapter 118, Laws 
1949.) 


@ Female employees .. . In Missouri S. B. 
1105 has passed both Houses. The bill 
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prescribes minimum hours for women 
employees providing that no female shall 
be employed or permitted to work at 
either manual or physical work in any 
manufacturing, mechanical or mercan- 
tile establishment, factory, workshop, 
laundry, bakery, restaurant or any place 
of amusement, or to do any stenographic 
or clerical work for more than nine 
hours during any one day or more than 
fifty-four hours during any one week. 
Telephone companies are to be exempt, 
as are canning or packing. plants, in 
rural communities or in cities of 
than 10,000 inhabitants, wherein perish- 
able farm products are canned or packed. 


@ Mediation .. . Before a Missouri House 
committee is a bill (H. B. 416) which 
proposes to repeal an act approved in 
May, 1947, which created a board for 
mediating labor disputes in public utili- 
ties. H. B. 416 provides, in lieu of the 
board, for the filing of a report by the 
Public Hearing Panel with the Governor 
and for standards of arbitration. Specif- 
ically, the bill provides that, within five 
days after closing the hearings, the 
panel shall file with the Governor a 
written report setting forth a statement 
of the confroversy, a resumé of the sub- 
mitted evidence, findings of fact, and 
recommendations based on the issues 
presented in the case. When a valid 
contract is in effect, defining the rights, 
duties and liabilities of the parties with 
respect to any matter in dispute, the 
panel has the power to recommend as 
to the proper interpretation and appli- 
cation of the contract involved. Where 
there is no contract, but the parties 
have begun negotiations looking to a 
new contract or amendment of the 
existing contract and wage rates, or 
where other conditions of employment 
under the proposed new or amended 
contract are in dispute, the panel is to 
recommend the establishment of rates 
of pay and conditions of employment 
comparable to wage rates and condi- 
tions of employment prevailing for similar 
work of public utilities employees exhib- 
iting equal skills under like conditions. 


less 


@ Medical examination fee .. . The Missouri 
House passed a measure on June 8, 
1949, forbidding employers to charge 
employees or applicants a medical ex- 
amination fee. (H. B. 164.) 
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the 


LABOR DEPARTMENT survey shows 

2,900" work stoppages during the first 
nine months of 1949. About 2,420,000 work- 
ers were involved and 29,400,000 man-days 
of idleness resulted. 


From January 1 to June 30, fifteen million 
man-days were lost as compared with 
twenty-two million lost for the first half of 
1948. Miners lost 5,450,000 man-days, thus 
ranking first among the nation’s idle. Other 
figures are: construction, 1,840,000; transpor- 
tation equipment manufacturing, 1,730,000; 
transportation, communications and public 
utilities, 1,200,000 ; foods and related products, 
1,080,000; and machine manufacturing (ex- 
cept electrical), 1,030,000 man-days lost. 
Pennsylvania reported 2,680,000 man-days 
lost; New York, 1,760,000; West Virginia, 
1,700,000; and Michigan, 1,380,000. Thirty per 
cent of the strikes involved the CIO, twenty- 
eight per cent were called by the AFL and 
forty-one per cent by nonaffiliated unions. 


These figures do not include secondary 
unemployment nor the steel strike which 
began October 1. When these statistics are 
gathered, and to them are added hours lost 
because of other strikes beginning in Oc- 
tober and November, idleness will undoubt- 
edly have doubled. 


Labor Market Conditions 


Labor market conditions improved gen- 
erally in October, reducing by two the num- 
ber of “E” labor market areas, areas of sub- 
stantial labor surpluses. Five “E” areas were 
removed in October, but three additional ones 
showed up. Those added to the list are 
Honolulu, Hawaii; Altoona, Pennsylvania; 
and Johnstown, Pennsylvania. Removed 
from the classification were Jackson, Port 
Huron and the Upper Peninsular copper 
mining areas in Michigan; Burlington, Ver- 
mont; and Manchester, New Hampshire. 


The greatest employment decline (10.3 
per cent) was seen in Honolulu. Bureau of 
Employment Security Director Robert C. 
Goodwin said: “The unemployment prob- 
lem in Honolulu has been mounting over 
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the past 4 years. [The] labor force has been 
growing without accompanying expansion 
of jobs, and workers who moved to Hawaii 
when demand was high are now unwilling 
or unable to leave. Over a long term, em- 
ployment declines have resulted from im- 
proved farm and industrial machinery and 
other technological developments. A _ suc- 
cession of labor disputes since the war was 
recently climaxed by a _ longshoremen’s 
strike lasting 6 months and virtually tying 
up the entire economy. Although shipping 
is reopening, it will be months before nor- 
mal trade and commerce revive. The classi- 
fication for this area would be warranted, 
however, if the strike had not occurred. 
Severe cuts in civilian employment at mili- 
tary establishments, especially shipyards, 
have occurred and are scheduled to con- 
tinue through 1949.” 


Railroad Future Brightens 


Thousands of jobs, according to a Bureau 
of Labor Statistics report entitled Employ- 
ment Outlook in Railroad Occupations, will 
open up each year in railroading an industry 
now employing around 1% million workers. 
This will be true in the face of a probable 
long-run decline in railroad employment, 
owing to the industry’s increasing efficiency 
in hauling traffic and intense competition for 
business from trucks, buses, airlines, water 
transportation, pipelines and private auto- 
mobiles. The new employees will be taken 
on to replace those who die, retire or leave 
for other reasons. 


Occupational Trends 


The chart on the opposite page ‘s taken 
from Industrial and Occupational Trends in 
National Employment, 1910-1940, 1910-1948, by 
Gladys L. Palmer and Ann Ratner. This 
booklet is Research Report No. 11, pub- 
lished by the Industrial Research Depart- 
ment of the Wharton School of Finance and 
Commerce, University of Pennsylvania, 
Philadelphia 4, Pennsylvania, 1949. The 
sixty-eight-page booklet sells for $1. 
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CHANGING OCCUPATIONAL STRUCTURE 
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Hourly Earning Trends 


Surveying the chart on page 202 and the 
one below, we note that, in the occupations 
selected, the lowest wages are paid by the 
less industrialized cities. Most of the high- 
wage cities are in the Midwest and include 
Cleveland, Milwaukee, Detroit and Pitts- 
burgh. In the East, Syracuse and New 
York City ran high; in the Southwest, 
Houston; and,on the West Coast, San 
Francisco and Portland. Cleveland, Pitts- 
burgh, Milwaukee, San Francisco and 
Houston ranked highest in most of the 
occupations studied. 

The table on the opposite page shows 
straight-time average hourly earnings of 
men in machinery establishments in eighteen 
selected occupations for November, 1948. 
It does not include overtime pay. 

The table below shows straight-time aver- 
age hourly earnings, excluding premium pay 
for overtime and night work, of women in 
selected office occupations in machinery es- 
tablishments, thirty cities, November, 1948. 
(Source: United States Department of Labor 
3ulletin No. 969.) 





Stenog- 








Clerks, Clerk- raphers, 
City payroll typists general 
Atlanta vag $1.02 $1.11 
saltimore . $0.95 86 1.07 
Birmingham vid —. 2 
| eee See .97 89 1.06 
Suffalo Cee 7 85 .99 
Chattanooga 1.10 .94 1.11 
Chicazo 1.15 1.04 1.16 
Cincinnati .... ae 86 1.03 
Cleveland 1.14 1.03 1.18 
Dallas echo 97 91 1.08 
Denver ” .97 1.02 
Detroit 1.18 1.03 1.20 
Hartford 1.00 92 1.03 
Houston 1.24 1.05 1.22 
Indianapolis 1.15 1.01 1.19 
Los Angeles 1.13 1.03 1.19 
Milwaukee oe eS 1.02 1.04 
Minneapolis-St. Paul.. 1.01 91 1.05 
Newark-Jersey City 1.09 1.01 1.1 
New York 1.17 1.03 1.27 
Philadelphia 1.09 .93 1.08 
Pittsburgh Bess .94 1.01 
Portland, Ore. >; re 1.07 1.13 
Provegente® .2.4 4.3.7 .94 82 95 
St. 2 ee 1.02 90 1.05 
San Francisco 1.11 1.08 1.19 
Seattle 1.17 1.03 1.24 
Syracuse 1.00 89 1.01 
Tulsa 1.06 95 1.14 
Worcester 1.01 89 1.08 


1 Insufficient data to justify presentation of 
an average. 


The Economy 


Food Purchasing Power 


The Bureau also reports another hearten- 
ing feature—food purchasing power of workers 
in the United States was second among 
nineteen countries it studied recently. Only 
Australian workers ranked higher. Follow- 
ing the United States in descending order of 
food purchasing power are: Canada, Nor- 
way, Denmark, Great Britain, Sweden, Fin- 
land, Switzerland, Israel, Czechoslovakia, 
Ireland, Chile, France, Hungary, Germany 
(Bizonia), Italy, Austria and the U. S. S. R. 
On an index using the United States stand- 
ards as one hundred, Australia stands at 109 
and Russia at eighteen. 


Economic Review 


By the middle of November, the steel 
strike was settled with companies. 
Production got off to a slow start, though, 
for about half of the open-hearth furnaces 
had been damaged by too quick cooling. 
Steel production increased to 101.5 (1935- 
1939—100) for the week ending November 
19, and increase from 43.4 reported Novem- 
ber 12 and 18.2 for the week ending Novem- 
ber 5. A year ago the number stood at 199.9, 


most 


On November 10, John L. Lewis ordered 
his miners to;return to the pits for three 
weeks. Coal negotiations continued with no 
progress and it was expected that presiden- 
tial intervention would be necessary at the 
end of the period. In a surprise move on De- 
cember 1, Lewis ordered a three-day week, 
thus averting a national crisis as snow and 
near zero weather moved into many sec- 


tions of the country. 


For the week ending November 12, 1,183,000 
short tons of coal were mined, a large in- 
crease over the previous week’s total of 447,000. 
Production for the week ending November 
13, 1948, however, was 2,170,000 short tons, 
nearly a million tons more. 


Income decreased during September. The 
figure for September stood at $210.8 billion 
and for August $211.4 billion. The decrease 
from a year ago was about $6 billion. In- 
come for October will probably decrease 
slightly again, because employment (not 
including steel and coal strikers) fell about 
200,000 in a month. Employment in Sep- 
tember stood at 62,763,000 and in October, 
62,576,000. Some of the income lost in 
secondary unemployment will be made up 
by job insurance payments, but men directly 
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involved in labor disputes, of course, will 
lose their entire incomes for the period dur- 
ing which they were out of work. 


Commodity prices remained the same 
from November 12 to November 19. Both 
figures were 151.5 (1926=100). A month 
before, the figure was slightly higher, 152.1; 
and a year ago, November 20, 1948, it was 
164.0. Food prices increased slightly, al- 
though prices received by farmers went 
down. The food index for November 19 
was 159.8; for November 12, 159.3; and for 
November 20, 1948, 175.4. Total decrease 
for the year was 15.6 points. Based on 
1909-1914—100, prices received by farmers 
have dropped six points in a month, from 
249 in September to 243 in October, and 34 
points (from 277) since October, 1948. 


1 


Corporate Income and Taxes 


The two charts given on these pages illus- 
trate the distribution of national income from 
1929 to 1947. They were taken from Con- 
trolling Factors in Economic Development by 
Harold G. Moulton, published this year by the 
Brookings Institution, Washington, D. C. 
The book is a compilation of studies made 
by the institution during the past thirty years. 


The first chart, below, gives a division of 
corporate income. Wages and salaries rose 
almost two hundred per cent from 1939 to 
1947. Interests remained: relatively stable, 
although they decreased slightly. Profits 
fluctuated greatly. The chart on page 205 
shows that federal and state income tax 
rates on corporation earnings rose from 15.5 
per cent in 1929 to 43.3 per cent in 1946. 


DIVISION OF CORPORATE INCOME, 1929-47 


BILLIONS OF DOLLARS 
100 











90 


























QQ. 


ENS 





$$ $ 8 
BCG GWG, 


s 
EWN 


¥_ DQ WWW 
BEA 
BRA Ws 


=N 
¥EB.A.W 


is) 


“1d 


1929 «(1934 )=6 1933 )— 1935 = 11937 


ji, WAGES ANO SALARIES 
204 


. 
3. ~ nnaese op 
> Se oH * Boas 
PS Decree Bl ran 2 Gas I pene Se 
silelel aie e rarh We abeeee bed 
a 
R 
O 
‘ Lerees 
Brees [00 
~ < see see 
. O00 ee see we 
y ce 
‘ 
BY 


EA.iW«W WW 


MUM) 7eres7 


{ 


BILLIONS OF DOLLARS 
1/00 







190 


8 


8 





EX QQ]. 


E[: CW«WCWKQ, 


V0 


tnear 





1943 1945 «19a7 


GR Peorirs 


December, 1949 @ Labor Law Journal 


1939 1941 














THE GOVERNMENT “TAKE” OF CORPORATE EARNINGS 

























































































ug Tem se UNITED STATES re 
.S Seay Sesto CORPORATION INCOME TAX RETURN 1949 
For Calendar Year 1949 re 
BILLIONS fiscal beginning... 1949, and a , 1950 aie 
y ~ OOLLARS « = PRINT PLAINLY CORPORATION'S etening —— Sune 6 hs eee eee 
tia singgedanganeceneienniniaii = _ EE 
| Street ced eumbe: | 
Date incorporated 2.00... State er country . 
25 Fetnaipal Gusinces extivliy (Ben lnstoustion IA) ......a.<a-c-cecoecoe-cecescaeccecesenseseoeecceoes me 
i a —— — “a 
pores : NET INCOME COMPUTATI 
an 5 Ss GROSS INCOME — 
sales (where inventories are Less: Returns : 
aa nm og yy ee ot PROFITS 
3. profit from sales. “: 
4 receipts (where inventories are not an income-determining factor) 
Lani «ts: Cost of operations. (From Schedule B).............. 
15 
40 
TAXES ON 
INCOME 
§ 
4) 








Union Salaries 


Union sources show that at least twenty- 
two officials receive salaries of $10,000 to 
$50,000 a year, plus, in many cases, liberal 
expense accounts, bonuses and gifts. The 
UMW pays its leader, John L. Lewis, the 
highest salary, $50,000 a year. His seconds, 
Vice-president Thomas Kennedy and Secre- 
tary-treasurer John Owens, each receive 
$40,000. James C. Petrillo, president of the 
Musicians’ Union receives $46,000 a year, 
$26,000 from the International and $20,000 
from his Chicago local. 


The AFL pays the higher salaries of the 
two big organizations; at least thirteen offi- 
cials rank in the $10,000-and-up bracket. 
Mr. Petrillo leads and is followed by Dan 


The Economy 


Tobin, Teamsters’ Union president, at $30,000 
a year. J. F. English, secretary-treasurer of 
that union, receives the same amount. William 
Green, AFL president, receives $20,000 an- 
nually. The CIO has one official in the 
$25,000 category, Phillip Murray, its presi- 
dent. However, his salary is paid by the 
United Steelworkers Union. 

The salaries of presidents of many indus- 
tries, the CIO reports, more than triple the 
highest union salary. 





The chart on the following two pages is part 
of a chart reprinted from The CIO, What 
It Is and What It Does. It deals with the 
structure and administration of the CIO and 
its member unions. 
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a ae: TOF ae A 1 . ; ‘ Portion of Dues 
S ar t Going to Inter- 
NAME OF UNION = oe | > la Initiation Monthly national Union 
wy” ~~ Akay: Fee Dues (Per Capita 
Officer T 
— ‘ ax) 
Automobile Workers $10,000 $2 to $15 $1.50 65¢ 
Brewery Workers $ 8,500 $25 maximum $2.50 average 83%4¢ 
i Set by locals, most 
Clothing Workers, Amalgamated $15,000 $10 maximum $2 to $3 85¢ 
$ : . Set by locals, 
Communications Workers of America $13,200 $2? average $2 50¢ 
. $2 minimum, $1.50 minimum, 
Electrical, Radio and Machine Workers $ 7,500 rarely more rarely more 50¢ 
Farm Equipment and Metal Workers $ 5,000 _ $2 to $15 $1.50 to $3 75¢ 
Food, Tobacco and Agricultural ; $5 in union shop, 
Workers $ 6,000 $2 elsewhere $1.50 minimum 75¢ 
$1 and up, as 
Fur and Leather Workers $ 7,020 set by locals $1.00 minimum 55¢ 
$2 minimum, 
Furniture Workers $ 7,800 set by locals $1.50 minimum 60¢ 
$2 to $5, 
Gas, Coke and Chemical Workers $ 5,880 may be waived $1.50 75¢ 
Glass, Ceramic and Silica Sand Workers $ 6,100 $2 1% of earnings 40% of dues 
Gen. Wkrs. Gen. Wkrs. 
$1.50-$3 $1.50-$3 Gen. Wkrs. $1 
Skld. Wkrs. Skld. Wkrs. Skld. Wkrs. 
Lithographers $ 9,100 $10-$30 * $4 to $7? $1.50 
Longshoremen and Warehousemen $ 7,800 $10 maximum Set by locals 65¢ 
Marine Engineers’ Beneficial Association $ 8,405 $50 $2 37¢ 
Marine and Shipbuilding Workers $ 8,000 $2 to $10 $1.25 to $2 65¢ 
Maritime Union $ 7,800 $25? $3.35 * No locals 
$1 to $5, , 
Mine, Mill and Smelter Workers $ 6,000 $2 to $10 most pay $2 80¢ 
Newspaper Guild $ 8,482 $1 to $10 $1.50 to $10* $1 and $1.75 
Office and Professional Workers $ 5,200 $2 $2.00 to $3.50 65¢ 
Oil Workers $ 9,100 $2.50 to $25 $2.50 to $3 $1.25 
Packinghouse Workers $ 7,000 $2. Average $2 75¢ 
Retail, Wholesale and Dept. Store 2 $10 maximum, fs 
Employees $12,500 average $3 $1 to $5 60¢ 
Steelworkers $25,000 $3 $2 $1 
m 
Textile Workers Union $16,000 $1 to $10? $2 average $1 
Transport Workers Union $ 7,800 $3 $1.75 75¢ 
Woodworkers $ 6,500 $10 maximum? $1 minimum 75¢ - 
~ 1 Helps cover death or other benefits. 41214¢ weekly per capita tax. a 
2 International may reduce fee for new locals or 5A few locals charge up to $2 with permission 
eliminate it. of Int'l. 
’ Depends on earnings. , 
206 December, 1949 @ Labor Law Journal 














Jues 
ter- 
\ion 
ta 





ssion 


irnal 





How Does Inter- 
national Levy 
Special Financial 
Assessments? 





Ex. Bd. may levy $1 
yearly. 
Referendum may 
vote more, 

Ex. Bd. when strike 
fund less than 


$100,000 


Ex. Bd. with mem- 
bership referendum 
Membership 
referendum 
Convention or 
membership 
referendum 


Convention action 
Convention or mem- 
bership referendum 
Convention, subject 

to approval of 
locals 
Membership 
referendum 


Not permitted 
Membership 
referendum 


Membership 
referendum 
Membership 
referendum 
None 


Executive Board 
Membership 
referendum 

Ex. Bd. may levy $1 
yearly for emergency 

Convention and 

Executive Board 

Ex. Bd. may levy $2, 
otherwise by Con- 
vention or ref. 
Membership 
referendum 

Convention action 


Convention action 

Ex. Bd. with mem- 

bership ref. Max. 
$2 a year 

Ex. Bd. with mem- 

bership referendum 
Membership 
referendum 
Membership 
referendum 


International 
Assessments 
Paid Last Year 
by Typical 
Member 


$1 


None 


None 


$1 


None 
$2 


None 


$2 
None 
None 
None 


None 


None 
None 


None 
$2 


$1 


None 


$3 to $5, 
based on pay 


None 


$4 


None 


None 
None 
None 


None 


How Does Interna- 
tional Report on 
Receipts and 
Expenditures to 
Membership? 


Semi-annual report 
to locals 


Annual report 
to locals 


C.P.A. annual 
report 
Monthly to divs. and 
locals, also at convs. 


Monthly report 
to locals 
Annual report 
to locals 
Semi-annual report 
to Executive Board 
C.P.A. semi-annual 

report 

Quarterly report 
to locals 

Semi-annually to 
members 

Monthly report 
to locals 


Quarterly report 
to locals 
Quarterly audit 
sent to locals 
At conventions 
Annually in union 
journal 
Monthly, in union 
press 
Monthly report 
to locals 
C.P.A. quarterly and 
annual reports 


Semi-annual report 
to locals 
Monthly report 
to locals 
Annual report 
Annually in union 
journal 


C.P.A. report to 
locals 
Annually in union 
journal 
Semt-annual report 
to locals 
Quarterly report 
to locals 


Are Interna- 


and C.P.A. 


Yea, G2 A. Yes 
Yes, C.P.A. Yes 
Yes, Finance 
Com. and 

C.A. Yes 
Yeo, C.2-A. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Pen A 
Yes, C.PjA. Yes 
Yes, C.P.A. Yes 
¥ee, C.7.A: Yes 
Yes, C.P.A. Yes 
tea; CBA. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 
Yes, C.PiA. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 


tional Books Report 
Audited and Published? 
~ied by Whom? 
Yes, C.P.A. Yes 
Yes, C.P.A. Yes 
Yes, Interna- 
tional Auditor 
and C.P.A. Yes 
Yes, C.P.A Yes 
Yes, trustees For 


members 


“Ss 


on Finances to 
Members? 


Yes 


Yes 


Yes 
Yes 


Yes 
Yes 
Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 
Yes 
No locals 
Yes 


Yes 


Yes 


Yes 
Yes 


Yes 


Yes 
Yes 
Yes 


Yes 
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THE PRIMARY STRIKE 
FOR RECOGNITION 


AN ANOMALY 

IN VIEW OF 

UNION MATURITY, POWER 
AND INFLUENCE 


HE PRIMARY STRIKE for recogni- 

tion or unionization, sometimes called 
the organizational strike, has been a weapon 
used with varying results by labor for the 
last forty years or more. Its most conspic- 
uous recent success occurred in the auto- 
mobile industry when the UAW was formed. 
Its failures fill the law books. In the last 
decade, however, with the tremendous in- 
crease in numbers which the unions have 
achieved, as well as industry’s universal 
acceptance of collective bargaining, there 
has grown up an orderly procedure for 
unionization—the election. 


Despite the National Labor Relations Act 
provisions for elections, and the eight state 
acts patterned generally after the NLRA,’ 
the organizational strike with its picketing 
continues. There is great confusion among 
the states as to what extent and under what 
circumstances such a strike will be enjoined 
or regulated by the courts. Even within the 
boundaries of the states, the lower courts 
will not always follow the appellate courts. 
In trying “to find out the law,” that is, to 
prophesy in a given instance what the court 
will do under certain circumstances, consid- 
eration of the forum is most important. Is 
the precedent to be found in the United 
States District Courts or Courts of Appeals, 
or in the lower or appellate state courts? 





This necessity to observe the forum is prob- 
ably greater in labor law because of the 
fluidity of the situation usually prevailing 
between management and labor, which gives 
rise to court action, and because of the fact 
that as a result of this fiuidity and the fre- 
quent early settlement of the difference, 
appeals to the courts of last resort are the 
exception rather than the rule. 


Even if the Taft-Hartley Act’ is dras- 
tically amended or repealed: by Congress, 
the picture will be changed only in the fed- 
eral courts. The state courts have dealt 
with strikes for organizational purposes 
under state laws where they exist, and 
under state principles of equity where the 
specific matter is not governed by statute. 
Rarely is the Taft-Hartley Act a decisive 
factor in the case in a state court, even 
where interstate commerce is involved. The 
states look to their own laws and cite the 
Taft-Hartley Act only by way of compari- 
son. Labor’s victory over the Taft-Hartley 
Act, then, will be complete only if the repeal 
or amendment of the various state acts pat- 
terned after it is achieved. 


In Pennsylvania, the Supreme Court has 
spoken twice on the subject of organiza- 
tional strikes. The latest expression was 
the decision in Wilbank v. Chester and Dela- 
ware Counties, Bartenders, Hotel and Restau- 
rant Employees Union, Local 677 (AFL),* in 
which the court allowed an _ injunction 
against any picketing in an organizational 
drive. In that case, the plaintiffs operated 
a hotel with fourteen employees, a majority 
of whom were not members of the union 





1 See Note, 61 Harvard Law Review 840 (1948). 
See also 65 Monthly Labor Review 277 (1947), 
for summary of 1947 state labor legislation af- 
fecting strikes, picketing, boycotts, labor rela- 
tions, etc. 

261 Statutes 120 (1947), 29 USC Section 141 
et seq. (1947). 

3 [15 LaBor CASEs { 64,640] 360 Pa. 48, 60 Atl. 
(2d) 21 (1948). 
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* But see Pennsyivania Labor Relations Board 
v. Adams [15 LABOR CASEs { 64,733] (Ct. Com. 
Pls., Mercer Co., (1948), which held that the 
Act of June 30, 1947, P. L. 1160, Section 6 (2) 
(d), Purdon’s Pennsylvania Statutes Annotated, 
Title 43, Section 211.6 (Supp. 1947), banning 
stranger picketing, was unconstitutional on the 
ground that it flew in the face of AFL v. Swing 
[3 LABOR CASES { 51,112], 312 U. S. 321 (1941), 
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and did not want to become members. The 
plaintiffs had no objection to their em- 
ployees’ joining. The defendant’s business 
agent submitted to the plaintiffs a proposed 
contract between the union and the hotel 
governing the employees. The defendants 
informed the plaintiffs that if they did not 
execute the contract, picketing would result. 
The plaintiffs declined to coerce their em- 
ployees to’join. Picketing followed, and 
was apparently peaceful, with the exception 
of several isolated incidents between the 
pickets and others. Sellers and suppliers of 
food refused to make deliveries to the hotel. 


In their appeal to dissolve the injunction, 
the defendants contended: (1) that equity 
had no jurisdiction because the Pennsyl- 
vania Labor Relations Act*® provided a 
remedy; (2) that as a proceeding was pend- 
ing before the Pennsylvania Labor Relations 
Board, comity required the dismissal of the 
bill; (3) that equity cannot enjoin picketing 
for organizational purposes; and (4) that 
the picketing did not constitute a secondary 
boycott. In affirming the injunction, the 
court stated that the picketing was for an 
unlawful purpose. To enjoin unlawful pick- 
eting is not to infringe upon the constitu- 
tional guarantee of free speech. 


In this decision, the court relied heavily 
on R. H. White Company v. Murphy; where 
the Supreme Judicial Court of Massachu- 
setts had enjoined picketing in a similar 
situation. The court in the Wilbank case 
pointed out that the union’s purpose in pick- 
eting was to require the plaintiffs either to 
force their employees to join the union or 
to discharge them and employ members of 


the union. Such a purpose is clearly unlaw- 
ful and subject to restraint. Sections 4 (b) 
and 4 (c) of the Labor Anti-Injunction Act 
of 1937, as amended,’ were involved; there- 
fore, the general equity powers were re- 
stored to the courts. In addition, the union 
was attempting to force the employer to 
commit an unfair labor practice by interfer- 
ing with the right of its employees to join 
or not to join a union, in contravention of 
Sections 5 and 6 of the Pennsylvania Labor 
Relations Act. The court did not cite or 
distinguish the case of Friedman v. Blum- 
berg, although the appellant relied heavily 
on that case in his brief. 


The Pennsylvania courts do not attempt 
to distinguish the strike for recognition be- 
fore certification from the strike by the 
losing union after certification. Most of 
the cases examined in this article deal with 
strikes for recognition before or during the 
pendency of the election. The matter of 
timing does not seem to be relevant. In 
any case, the Pennsylvania Labor Relations 
Board provides an orderly procedure to 
determine the dispute without economic loss 
to either side. It is submitted, therefore, 
that a court enjoining picketing for organi- 
zational purposes before or pending an 
election would, a fortiori, enjoin it follow- 
ing an election. 


In the Friedman case, the plaintiff, a gla- 
zier, asked the court to restrain a labor 
organization, and especially its business 
agent, from picketing his store. The plain- 
tiff conducted a small business, employing 
only his wife. Occasionally, perhaps one 
day out of every three or four weeks, when 
in need of extra help, he called in a man. 
His helper did not belong to the union. The 
business agent called one day on the plaintiff 
to speak to him about organizing the glass 
industry. The agent insisted that if the 
plaintiff hired any one to help him, whoever 
was hired should be a member of the union. 
The plaintiff refused to comply. The agent 
told the plaintiff that he would have to sign 
or close. The next morning the plaintiff 
was picketed by signs reading “Max Fried- 
man unfair to organized labor, Local No. 
252, AFL.” There was neither violence nor 
any serious threat of violence. The lower 
court granted the injunction and the Penn- 
sylvania Supreme Court reversed, holding 





and was a violation of the right of free speech. 
The case has been appealed to the Pennsylvania 
Supreme Court. It would seem to be in direct 
conflict with the holding in the Wilbank case. 

5 Act of 1937, P. L. 1168, as amended, Purdon’s 
Pennsylvania Statutes Annotated, Title 43, Sec- 
tion 211.1 et seq. (1941). 
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*[5 LABOR CASEs { 60,886] 310 Mass. 510, 38 
N. E. (2d) 685 (1942). 

* Act of 1937, P. L. 1198, as amended by Act 
of 1939, P. L. 302, Purdon’s Pennsylvania Stat- 
utes Annotated, Title 43, Section 206d (1941). 

8 [4 LABOR CASEs { 60,593] 342 Pa. 387, 23 Atl. 
(2d) 412 (1941). 
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simply that it considered the case ruled by 
Milk Wagon Drivers Union of Chicago, Local 
753 v. Meadowmoor Dairies,’ AFL v. Swing” 
and Bakery and Pastry Drivers and Helpers 
v. Wohl™ 

The Pennsylvania lower court decisions 
generally agree with the concept of the 
Wilbank case and not with that of the Fried- 
man case. A brief review of the lower court 
cases may indicate more fully the basis for 
the Pennsylvania decisions. 


Flashner Case 


In Flashner v. Amalgamated Meat Cutters,” 
there was a bill in equity to enjoin picketing. 
‘The complainant operated a meat and gro- 
cery store in Philadelphia. He took into 
his employ a boy twelve years of age, raised 
him as a member of the family and taught 
him the trade of meat cutter. Two of the 
respondents, organizers of the union, de- 
manded that the complainant sign a union 
contract with them, so that the boy, now 
grown to manhood, would be compelled to 
join the union. The complainant told the 
respondents that he had no objection to his 
employee’s joining the union if he wanted 
to do so, but that he would not ask him or 
compel him to join. He told them to dis- 
cuss the matter with the employee. The 
employee refused to join. The union then 
asked the complainant to induce the em- 
ployee to join. Upon the complainant’s 
refusal to act, the organizers at once called 
a group of pickets to picket the store. There 
was some evidence of jeers and taunts 
against customers of the complainant, and 
of false statements by the pickets concern- 
ing the plaintiff's products. The pickets 
also carried signs stating that the complain- 
ant was unfair to organized labor. 


The court granted a preliminary injunc- 
tion against the false statements, and against 
the taunting and jeering, whereupon the 
union stated that it wanted the right to 
carry on “peaceful picketing’—that is, to 
have one or two men carrying signs or 
placards reading “Nonunion help employed 
here,” and “Buy meat handled only by 
union workers,” walk up and down before 
the complainant’s store. The court stated 
that it could have prohibited picketing on 


the ground of past violence.” However, the 
court went on to say, not all picketing is 
lawful, and a union has no right, either 
under statute or at common law, to picket 
an employer’s place of business for the pur- 
pose of compelling him to force his one 
employee to join the union. 


The court cited the Pennsylvania Labor 
Anti-Injunction Act,“ which provides that 
the act shall not apply “where a majority 
of the employees have not joined a labor 
organization or where two or more labor 
organizations are competing for the mem- 
bership of the employees and any labor 
organization or any of its officers, agents, 
representatives, employees or members en- 
gage in a course of conduct intended or 
calculated to coerce an employer to compel 
or require his employees to prefer or be- 
come members of or otherwise join any 
labor organization.” The court pointed out 
that neither the common law nor the Four- 
teenth Amendment confers the absolute 
right to strike,” and that this may be said 
with equal force about picketing. In other 
words, the picketing was for the unlawful 
purpose of coercing the employer to inter- 
fere with his employee’s right of representa- 
tion. Equity courts were therefore restored 
by the 1939 amendment to the 1937 act to 
their historical equitable powers, and in cer- 
tain instances might enjoin, if they wished, 
unlawful acts. 


Hudson Case 


In Hudson Recreation Company v. Bowling, 
Billiard and Athletic Employees Union," 
peaceful picketing was enjoined in a primary 
recognition strike. In that case, two organ- 
izations were competing for membership of 
the employees of the bowling alley. Both 
contended that they represented a m jority 
of the employees. Proceedings for deter- 
mination of the question of representation 
were pending before the Pennsylvania La- 
bor Relations Board. Despite the pending 
election, the union continued its picketing, 
although the complainant was willing to 
negotiate with the winner of the election. 
There was no violence on the picket line. 
The court pointed out that tre Pennsyl- 
vania Labor Anti-Injunction Act of 1937, 





® [3 LABOR CASES { 51,111] 312 U. S. 287 (1941). 

10 Supra, footnote 4. 

11[4 LABOR CASES { 51,123] 313 U. S. 548 
(1941); aff'd [5 LABor CASES { 51,136] 315 U. S. 
769 (1942). . 

122[1 LABOR CASES { 18,458] 37 Pa. D. & C. 
337 (1939). 

13 Hachange Bakeries & Restaurant Workers v. 
Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927); Milk 
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Wagon Drivers Union of Chicago, Local 753 v. 
Meadowmoor Dairies, supra, footnote 9. 

14 Supra, footnote 7. 

1% Mr. Justice Brandeis in Dorchy v, Kansas, 
272 U. S. 306 (1926). 

36 [3 LABOR CASES { 60,300] 39 Pa. D. & C. 655 
(1940). 
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which took away from courts of equity the 
power of injunction in cases involving labor 
disputes, was amended by the 1939 act, re- 
storing that power in certain instances. One 
such instance occurs where any labor organ- 
ization engages in a course of conduct 
intended to coerce an employer to commit 
a violation of the Pennsylvania Labor Re- 
lations Act of 1937. 

The court also cited the other situation 
existing in Section 4 (b) of the Labor Anti- 
Injunction Act, applied by the court in the 
Flashner case. Section 5 of the Pennsyl- 
vania Labor Relations Act provides that 
employees shall have the right of self- 
organization to form, join or assist labor or- 
ganizations to bargain collectively through 
representatives of their own choosing. Sec- 
tion 6 provides that it is an unfair labor 
practice for an employer to interfere with, 
restrain or coerce his employees in the exer- 
cise of their rights, or to dominate or in- 
terfere with the formation of any labor 
organization. Thus, the acts of the picketing 
unions were calculated to coerce the em- 
ployer to commit violations of Sections 5 
and 6 of the Pennsylvania Labor Relations 
Act of 1937. The injunction was granted 
pending the outcome of the election before 
the Pennsylvania Labor Relations Board. 

To the same effect see Pando v. Bartenders 
International Alliance” and Union Premier 
Food Stores v. Retail Food Clerks2* In the 
Union Premier Food Siores case, as in the 
Hudson case, a petition for an election had 
been filed. The enjoining of all picketing 
by the court was based upon the pendency 
of that proceeding. 

In 1947, the Pennsylvania Labor Relations 
Act was amended by strengthening Section 


19 


6 (2) (a), which reads as follows: 

“(2) It shall be an unfair labor practice 
for a labor organization, or any officer or 
officers of the labor organization, or any 
agent or agents of the labor organization, 
or any one acting in the interest of the 
labor organization, or for an employe or for 
employes acting in concert— 

“(a) To intimidate, restrain, or coerce 
any employe for the purpose and with 
the intent of compelling such employe to 
join or to refrain from joining any labor 
organization, or for the purpose or with 
the intent of influencing or affecting his 
selection of representatives for the purposes 
of collective bargaining.” 


Thus, under the present state of the law 
in Pennsylvania, the primary organizational 
strike is enjoinable where a minority of the 
employees are picketing, whether or not 
they are aided by nonemployee pickets, if 
there is an element of coercion of the em- 
ployees and the employer by the pickets. 


Twin Grill Case 


In Twin Grill Company v. Local Joint Ex- 
ecutive Board,” the plaintiffs brought a bill in 
equity to enjoin the defendants from picketing 
and boycotting the plaintiffs’ places of busi- 
ness in Scranton. The plaintiffs had a valid 
agreement with an independent employees’ 
association representing all of their employees. 
The defendant unions did not have any mem- 
ber employees in the company. Nevertheless 
the defendant unions caused the plaintiffs’ 
places of business to be picketed, as well as 
boycotted by various other unions. The 
plaintiffs alleged that under the circum- 
stances these activities were illegal and were 
carried on in an attempt to coerce the plain- 
tiffs to violate the Pennsylvaina Labor 
Relations Act by attempting to procure the 
breach of a valid subsisting agreement be- 
tween the plaintiffs and the independent 
union. The plaintiffs also maintained that 
the picketing was for an unlawful purpose, 
i.e., to compel the plaintiffs to force the 
employees to join a particular union. The 
defendants argued that peaceful picketing 
for organizational purposes was a form of 
free speech guaranteed by the United States 
and Pennsylvania Constitutions. If the 
employer suffers economic harm in the 
process, it is damnum absque injuria. The court 
upheld peaceful picketing for organizational 
purposes on the principles of the Swing and 
Friedman cases. 

The Twin Grill case is reconcilable with 
the 1947 amendment of Section 6 (2) (a) 
of the Pennsylvania Labor Relations Act 
because the court found no proof that the 
defendants had directly or indirectly at- 
tempted to compel the employer to take any 
action which would coerce his employees 
to become members of the defendant unions. 
Had there been such proof, the court might 
have found otherwise. 

The court also considered the 1947 amend- 
ment to Section 6 (2) of the Pennsylvania 
Labor Relations Act, which added a new 
definition as to what is an unfair labor 





17 [2 LABOR CASES { 18,543] 37 Pa. D. & C. 169 
(1940). 

181 LABOR CASES { 18,222] 98 F. 
(CCA-3, 1938). 


(2d) 821 
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% Act of 1947, P. L. 1445, Purdon’s. Pennsyl- 
vania Statutes Annotated, Title 43, Section 211.6 
(Supp. 1947). 

20 [13 LABOR CASES { 64,037], 60 Pa. D. & C. 
379 (1947). 
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practice for a labor organization. It is “to 
call, institute, maintain or conduct a strike 
or boycott against any employer or industry 
or to picket any place of business of the 
employer or the industry on account of any 
jurisdictional controversy.” The court did 
not feel that this attempt by the union to 
seduce the employees away from the inde- 
pendent union was a “jurisdictional con- 
troversy.” It therefore found no necessity 
to decide whether the appropriate form for 
relief against an unfair labor practice is not 
by petition to the Pennsylvania Labor Rela- 
tions Board itself rather than by appeal to 
the courts.” 

The court would seem to be wrong, in 
this approach to the problem at least. Cer- 
tainly there was a controversy between the 
independent union and the other union as to 
who should have “jurisdiction” over the par- 
ticular group of employees. Surely there 
was a jurisdictional controversy within the 
act, and hence an unfair labor practice. The 
real problem would seem to be whether the 
amendment itself is constitutional as an im- 
pairment of free speech. 

In passing, the court pointed out that the 
Act of June 30, 1947, P. L. 1160, adding to 
the Pennsylvania Labor Relations Act a fur- 
ther unfair labor practice—to wit, nonem- 
ployee picketing—was not applicable in the 
case because the act was not yet effective. 
The court also questioned the constitution- 
ality of such a provision, under the doctrine 
of the Swing case. 

Is a strike for organizational purposes, 
where there are not two unions (independent 
or otherwise), as in the Twin Grill, case a 
“jurisdictional controversy” and therefore an 
unfair labor practice under statutes such as 
the 1947 amendment to the Pennsylvania 
Labor Relations Act? A quarrel for recog- 
nition between a group of unorganized em- 
ployees who wish to be self-represented and 
a union would seem to be a “jurisdictional 
controversy” in that the two groups seek 
“jurisdiction” over the unit. However, a 
diligent search has revealed no cases which 
extend the jurisdictional controversy beyond 
a quarrel between two unions over either 
(a) representation or (b) jurisdiction to do cer- 
tain jobs to the exclusion of the other union.” 





Other Jurisdictions 


There is a growing trend in the late cases 
from other jurisdictions which have passed 
on the question to allow injunctions to issue 
against organizational strikes by minorities 
where ample procedure is provided for an 
orderly election either under state acts or 
under the National Labor Relations Act. 

In R. H. White Company v. Murphy,” the 
Supreme Judicial Court of Massachusetts 
enjoined the teamsters from picketing the 
plaintiff's place of business in an crganiza- 
tional drive. The court found nothing in 
Thornhill v. Alabama,* Carlson v. California,” 
or AFL v, Swing™ in support of the conten- 
tion that peaceful picketing, though for an 
unlawful purpose (that is, to engage in an 
unfair labor practice), is not itself unlawful. 
The White case distinguished the Thornhill, 
Carlson and Swing cases in that in none of 
them did it appear that the picketing was in 
violation of any statute or ordinance, or that 
it was for an unlawful purpose. 

To the same effect in Massachusetts is 
the late case of Davis Brothers Fisheries 
Company v. Pimentel” in which all picketing 
was enjoined where the defendants sought 
unionization of all of the plaintiff’s em- 
ployees by means of picketing. The court said: 

“On behalf of the workers’ union, how- 
ever, it is urged that to enjoin it from 
picketing in the circumstances here disclosed 
would violate its right of free speech under 
the Constitution of the United States. . . 
In support of this contention several recent 
decisions of the Supreme Court of the United 
States are relied on. With respect to a simi- 
lar contention in Colonial Press, Inc. v. Ellis, 
321 Mass. 495, at page 501, 74 N. E. 2d 1, 
at page 4 we said, ‘We do not understand, 
however, that that court has held that picket- 
ing in support of an unlawful objective can- 
not be enjoined. See Carpenters & Joiners 
Union of America, Local No. 213 v. Ritter’s 
Café, 315 U. S. 722, 727-728, .. . Bakery & 
Pastry Drivers & Helpers Local 802 of the 
International Brotherhood of Teamsters v. 
Wohl, 315 U. S. 769, 775... . 56 Harv. L. Rev. 
180, Teller, Picketing and Free Speech; 56 
Harv. L. Rev. 513, 529, Dodd, Picketing and 
Free Speech: A Dissent. Until there is an 





™ Does the Taft-Hartley Act intend to pro- 
scribe the primary strike for recognition pur- 
poses? The answer is shrouded in doubt. See 
S. Rept. No. 105, 80th Congress, ist Session, 
p. 22 (1946); Note, 61 Harvard Law Review 
840 (1948); Taft, ‘‘Jurisdictional Disputes,’’ 248 
Annals of the American Academy of Political 
and Social Science 37 (1946). See also, for defi- 
nition of jurisdictional strike, International 
Association of Machinists v. San Diego County 
Building & Construction Trades Council [14 
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LABOR CASES { 64,452] (Super Ct. Los Angeles 
Co., (1948), which held the California Jurisdic- 
tional Strike Law of 1947 unconstitutional as 
being a violation of free speech. 

2 Supra, footnote 6. 

23 [2 LABOR CASES { 17,059] 310 U. S. 88 (1940). 

%*[2 LABOR CASES { 17,060] 310 U. S. 106 
(1940). 

% Supra, footnote 4. 

26 [14 LABOR CASES { 64,419] 78 N. E. (2d) 93 
(1948). 
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unequivocal pronouncement to that effect 
we adhere to the view of the law laid down 
in our decisions.’ See Saveall v. Demers, 322 
Mass. 70, 73-74, 76 N. E. 2d 12.” 

In International Association of Machinists 
v. Downtown Employees Association,” there 
was a dispute between the independent as- 
sociation, representing the employees of the 
plaintiff’s business, and the union. The 
Texas Court of Civil Appeals granted an 
injunction against the picketing, on the 
grounds that the company had entered into 
a contract with the independent association of 
employees prior to the picketing by the union, 
and that such picketing was therefore illegal. 

Standard Grocer. Company v. Local 406, 
AFL,” a Michigan case, contains a complete 
but sometimes obscure discussion of the 
problem. In that case the plaintiff was a 
wholesaler engaged in selling merchandise 
through western Michigan. It had no bar- 
gaining agreement with its employees as to 
wages, hours or working conditions. The 
defendant union had from time to time, over 
a period of six years, made unsuccessful 
efforts to induce Standard’s employees to 
join the union. In April, 1945, the union 
approached some officials of the plaintiff 
with respect to the advisability of the com- 
pany’s attempting to urge the employees to 
join the union. The officials indicated that 
they had no desire to influence their em- 
ployees’ decision in this respect. One of the 
defendants testified that because of the ad- 
verse effect which Standard’s failure to be- 
come organized had upon the other union 
members, it was decided that it would be 
necessary to picket Standard. The picketing 
was peaceful and orderly. The pickets car- 
ried signs stating that the company was 
unfair “to organized labor” and “to Truck 
Drivers Union Local 406.” The employees 
countered with signs reading “Union unfair. 
We voted 100% against the AFL. Em- 
ployees of the Standard Grocer Company.” 
As a result of the picketing, two common 
carriers, in accordance with their union 
contracts, directed the drivers to refuse to 
deliver to Standard. The Michigan Supreme 
Court enjoined picketing on the ground that 
it had an unlawful objective, to wit, to in- 
duce the employer to commit a violation of 
Section 8 (a) of the Taft-Hartley Act. 


In Empire Storage & Ice. Company vw. 
Giboney,” the Missouri Supreme Court en- 
joined all picketing in an attempt to or- 
ganize the ice business. The court said that 
under Missouri law picketing by a union 
seeking to organize, where the picketing was 
for the purpose of compelling the employer 
to force his employees to join the union and 
prevented the delivery and receipt of mer- 
chandise to and from the employer’s place 
of business, could be enjoined. This case, 
however, involved secondary boycotts. In 
the absence of the boycott aspect, Missouri 
might not enjoin.” 

The Supreme Court of Alabama enjoined 
all picketing in Alabama Cartage v. Team- 
sters." The court held that the union had 
waived its right to freedom of speech by the 
provisions of its contract agreeing not to 
strike without first using all peaceful means 
of settlement. 


In Roth v. Retail Clerks Union.™ the Su- 
preme Court of Indiana enjoined all picket- 
ing in connection with an organizational 
drive against nonunion members of the em- 
ployer, on the ground that such picketing 
was unlawful. Indiana had an anti-injunc- 
tion act, certain provisions of which the 
court held inapplicable because of other lan- 
guage in the same act to the effect that the in- 
dividual was free to join or not to join a union. 


Dinoffria v. International Brotherhood of 
Teamsters ™ was an Illinois case in which the 
Illinois Supreme) Court enjoined all picket- 
ing where the union instructed its members 
not to make deliveries of gasoline to the 
plaintiffs, who were self-employed gas sta- 
tion operators. The court held, in issuing 
the injunction, that it would impartially bal- 
ance the constitutional rights of working 
men to improve their position through the 
medium of free speech and the constitutional 
right of the owner to fulfill his contract, 
conduct his business and protect his property. 

In J. Fred Schmidt Packing Company v. 
Amalgamated Meat Cutter™ an Ohio court 
enjoined all picketing where the union de- 
manded recognition as bargaining agent, 
although it did not represent a majority of 
the employees. 

In Simons v. Retail Clerks Union, Local 
770," a California court held that a demand 





77 [13 LABOR CASES { 64,053] 204 S. W. (2d) 
685 (1947). 

28 [14 LABOR CASES { 64,523] 321 Mich. 276, 32 
N. W. (2d) 519 (1948). 

213 LABOR CAsEs { 64,009] 210 S. W. (2d) 
55 (1947); aff'd [16 LABOR CASES { 65,062] 69 
S. Ct. 684 (1949). 

% See Caldwell v. Anderson [15 LABOR CASES 
{ 64,584] (S. Ct. Mo., 1948). 
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%1 [14 LABOR CASES { 64,420] 34 So. (2d) 576 
(1948). 

83 [2 LABOR CASES { 18,509] 216 Ind. 363, 24 
N. E. (2d) 280 (1939). 

83 [12 LABOR CASES { 63,630] 331 Ill. App. 129, 
72 N. E. (2d) 635 (1947). 

* [14 LABOR CASES { 64,416] (Ct. Com. Pis., 
Franklin Co., 1947). 

3% [14 LABOR CASES { 64,465] (Super. Ct. Los 
Angeles Co., 1948). 
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by a union for’a closed shop and for recog- 
nition as collective bargaining representa- 
tive, without an election, is an unfair labor 
practice. Picketing in support of such a 
demand by a noncomplying union was held 
to be enjoinable. The court felt that the 
controversy was properly one for the Na- 
tional Labor Relations Board.” 


New York refuses to enjoin peaceful 
picketing for purposes of unionization. If 
the picketing is not accompanied by violence 
or intimidation, the union may picket the 
premises of an employer to induce him to 
unionize, although the union has no mem- 
bers among the employees.” In Stein’s 
Wines & Liquors v. O’Grady,* the court found 
that the labor dispute, within the meaning 
of the state anti-injunction act, existed even 
though a representation proceeding com- 
menced by the employer before the State 
Labor Relations Board had been dismissed 
on the ground that the union admittedly did 
not represent a majority of the employees. 
The reasoning is somewhat strange, not only 
because it leads to the question of why 
the labor board exists at all, but also because 
there would seem to be reason for 
picketing by a minority of the employees 
than by a majority. Even in New York, 
however, if there has been certification of a 
union after an election has been held, picket- 
ing thereafter by the defeated union may 
be enjoined.” Tennessee and Florida seem 
to follow the New York decisions.” 


less 


In Colorado, the Supreme Court has held 
that the Colorado Labor Act does not apply 
to divest the Colorado courts of jurisdiction 
to issue injunctions in cases where the dis- 
putants do not stand as employer and em- 
ployee. The court enjoined peaceful picket- 
ing in a dispute between a union seeking 
to organize milk delivery drivers and dairy 
employees, and a dairy operator whose em- 


ployees were all nonunion.“ The principles 
enunciated in this case would seem to be 
equitable if, and only if, there exists in the 
state an orderly procedure for election of 
labor representatives either under a state 
act or under the national act. 

In the State of Washington, the Supreme 
Court held that after the National Labor 
Relations Board has certified a union as the 
exclusive bargaining representative of the 
employees, there can be no legal “labor dis- 
pute” between the employer of the em- 
ployees so represented and a minority union. 
Hence, such picketing in a jurisdictional 
dispute between rival unions, even though 
peaceful, may be enjoined.* 


Supreme Court 


Until the Labor Management Relations 
Act of 1947 (the Taft-Hartley Act), the 
United States Supreme Court treated the 
primary recognition strike in which there 
was picketing purely as a problem of free 
speech. True, the Court has held that vio- 
lence on the picket line will be enjoined,® 
and that even peaceful picketing will be 
enjoined under the restricted circumstances 
of past violence plus a serious threat of 
future violence.“ Picketing by strangers 
(nonemployee picketing) was given wide 
grace in the Swing case,” but was modified 
in the Ritter’s Café case“ so as to disallow 
it where there is no interdependence of 
economic interest of two employers engaged 
in the same industry. It is probable that 
false and misleading placards in picketing 
are enjoinable,” "but “loose language” and 
“undefined slogans” which are part of the 
“conventional give-and-take,” such as ‘“un- 
fair” and “fascist,” are not enjoinable.* 

Let us examine three great cases, pre- 
Taft-Hartley, which have shaped the Court’s 
thinking on the primary recognition strike. 





% See Gerry of California v. International 
Ladies’ Garment Workers Union [14 LABOR 
CASES {§ 64,260] (Super. Ct. Los Angeles Co., 
1948). 

% Stein’s Wines & Liquors, Inc. v.' O'Grady 
[13 LABOR CASES { 64,203] 75 N. Y. S. (2d) 627 
(1947), citing Exchange Bakeries & Restaurant 
Workers v. Rifkin, supra, footnote 13; May’s Fur 
é Ready-to-Wear, Inc. v. Bauer [2 LABOR CASES 
{ 18,579], 282 N. Y. 331, 26 N. E. (2d) 279 (1940); 
Busch Jewelry Company, Inc. v. United Retail 
Employees Union [1 LABOR CASES [18,401], 281 
N. Y. 150, 22 N. E. (2d) 320 (1939). 

% Supra, footnote 37. 

%*® Florshiem Shoe Store Company v. Retail 
Shoe Salesmen’s Union [6 LABOR CASES { 61,113], 
288 N. Y. 188, 42 N. E. (2d) 480 (1942). See 
also Serval Slide Fasteners, Inc. v. Molfetta 
{12 LABOR CASES { 63,648], 188 Misc. 787, 70 
N. Y. S. (2d) 411 (1947). 

“ Jra A. Watson Company v. Wilson [14 LABOR 
CASES {§ 64,514] (S. Ct. Tenn., 1948); Whitehead 
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v. Miami Laundry Company [15 LABOR CASES 
{ 64,637], 36 So. (2d) 382 (S. Ct. Fla., 1948). 

41 Denver Milk Producers, Inc. v. International 
Brotherhood of Teamsters [12 LABOR CASES 
{ 63,778], 116 Colo. 389, 183 Pac. (2d) 529 (1947). 

4 Swenson wv. Seaitle Central Labor Council 
{12 LABOR CASES { 63,610], 177 Pac. (2d) 873 
(1947). 

‘8 Milk Wagon Drivers Union of Chicago, Lo- 
cal 753 v. Meadowmoor Dairies, supra, foot- 
note 9. 

* But the ‘‘trivial rough incident’’ and ‘‘mo- 
ment of animal exuberance’’ are not enjoinable. 
Ibid. 

* Supra, footnote 4. 

4 Carpenters & Joiners Union of America, Lo- 
cal 213 v. Ritter’s Café [5 LABOR CASES {§ 51,137], 
315 U. S. 722 (1942). 

47 See 1942 decision in Bakery & Pastry Drivers 
é Helpers v. Wohl, supra, footnote 11. 

* Cafeteria Employees Union v. Angelos [7 
LABOR CASES { 51,167], 320 U. S. 293 (1942). 
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In Senn v. Tile: Layers Protective Union,® 


an injunction was sought against two labor 
unions and their agents to restrain picket- 
ing. Plaintiff was a Milwaukee contractor 
engaged in performing small tile-setting 
jobs. He himself performed almost half the 
manual labor required. He usually employed 
a tile setter and a helper. He was not a 
member of the union; nor were his employees 
members. His net income for 1935 was 
$1,500, of which $750 was attributed to his 
own labor. The,union, which had been 
losing members (it had 112 in 1929 and 41 
in 1936), proffered to all contractors a con- 
tract fixing wages and hours and containing 
a provision that no contractor in the tile- 
setting business should himself work with 
the tools or act as helper. Senn at that 
time was paying lower wages than those 
paid by the union contractors. Upon re- 
ceiving the contract, Senn refused to sign, 
but declared that he would sign if the union 
eliminated the provision forbidding him to 
work as a tile layer on his own jobs. The 
rules of the union prohibited Senn from 
becoming a member, since he had never 
served the three years’ apprenticeship re- 
quired by the union. 

Thereupon, the union peacefully picketed 
Senn’s place of business with a sign reading 
“P. Senn Tile Company is unfairto the Tile 
Layer’s Protective Union.” It also wrote 
to architects and contractors not to patron- 
ize Senn, but at the trial agreed to discon- 
tinue such practices. The Wisconsin Labor 
Code prohibiting the granting of an injunc- 
tion against peaceful picketing. The plain- 
tiff, in applynig for an injunction, attacked 
the constitutionality of the statute, on the 
ground that it deprived him in effect of his 
right to work and therefore violated the 
due process and equal protection clauses of 
the Fourteenth Amendment. 


The plaintiff lost all down the line. In 
the Supreme Court, Justice Brandeis, speak- 
ing for the majority, upheld the constitu- 
tionality of the statute. The unions were 
simply using their right of free speech by 
picketing the plaintiff's place of business. 
Wisconsin had put this means of publicity 
on a par with advertisements in the press. 
There was no basis for the suggestion that 
the union’s request that Senn “refrain from 
working with his own hands was 
malicious; or that there was a desire to 
injure Senn. There was no effort to 
induce Senn to do an unlawful thing. There 
was no violence, no force was applied, no 
molestation or interference, no coercion.” 


Finally, nothing in the United States Con- 
stitution forbade unions from competing 
with nonunion concerns for customers by 
means of picketing, as freely as one mer- 
chant competes with another by means of 
advertising through circulars or through his 
window display. 

Four justices disagreed on the ground of 
unconstitutionality. No man may be com- 
pelled to hold the means of living at the 
mere will of others.” The union’s purpose 
in establishing the picket line was not to 
secure better wages, hours of working con- 
ditions. The plaintiff had agreed, if per- 
mitted by the union, to employ union men 
and adhere to union requirements as to pay 
and hours. This being the fact, the union’s 
purpose was to compel the plaintiff to quit 
work as a tile layer or helper. 

In the light of modern developments and 
the growth in strength of labor unions, one 
cannot help but sympathize with the minority 
here. The picket line has achieved uni- 
versal acceptance by labor. It has become 
an emotional symbol, rallying those who 
believe in it with all the power of a fetish. 
It does not permit analysis, and it com- 
mands obedience like that commanded by 
a religious image. It would be folly to say 
that its power to work for the good of labor 
has been lessened by its becoming such an 
image. However, like all images or symbols, 
its influence can become excessive ; its pull may 
become an opiate to reasoning, and its attri- 
butes harmful to those who believe in it most. 

It is difficult to see how Justice Brandeis 
can justify the comparison of picketing with 
advertising in the press, circulars or window 
displays. An advertisement in the local 
paper of a union town that the Blue Grocery 
Store is unfair because it hires nonunion 
clerks may work some harm to the grocer 
in loss of patronage. A picket line to compel 
unionization, if carried on for enough time, 
will spell the store’s doom beyond a doubt. 

The federal government’s early aid to 
picketing in every instance and in ever) 
shape or form has been said to be in the 
nature of a subsidy to labor and, in view 
of the unequal bargaining rights, was perhaps 
justifiable on that score. However, with the 
universal acceptance of the principles of col- 
lective bargaining at the present time, it 
can be seen that limits should be placed to 
picketing which can give no benefits to 
labor, management or the public. 

The union in the Senn case, on the one 
hand, was picketing a man to prevent him 





[1 LABOR CASES { 17,023], 310 U. S. 468 


(1937). 
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from doing his own work and to compel 
him to unionize. On the other hand, it 
denied to him a place in the union should 
he accede to its request to unionize his 
helpers. It is one thing for employees to 
picket their employer to compe! the better- 
ing of wages, hours and working conditions. 
It is another view of picketing which allows 
nonemployee picketing to compel unioniza- 
tion of some and complete cessation of work 
by others. 


The Wohl case™ is another famous ex- 
ample of unionization of an employer. In 
the light of modern developments, it, too, 
has already an antique flavor. Wohl and 
Platzman were self-employed peddlers of 
baked goods who purchased bread from 
bakers and peddled it to retailers. They 
owned and drove trucks and made approxi- 
mately $35 a week each by their activities. 
They worked seven days a week and hired 
no assistants. The union of teamsters, as 
part of its drive to break up the general 
peddler system of bread sales, sought to 
induce Wohl and Platzman to work only 
six days a week and hire relief men on the 
seventh day at $9 a day. Wohl and Platz- 
man refused; whereupon the union picketed 
the bakeries from which they bought their 
produce, and carried placards saying “A 
bakery route driver works seven days a 
week. We ask employment for a union 
relief man for one day. Help us spread 
employment and maintain a union wage, 
hour and condition. Bakery Drivers Union, 
Local 802.” The union advised some of the 
plaintiff's customers that it was seeking to 
persuade the plaintiffs to work six days only 
and hire a relief man on the seventh. To 
one of the customers the union stated that 
if he continued to deal with Wohl and 
Platzman, he, too, would be picketed. 


Since the picketing was orderly and peace- 
ful, Justice Jackson held that it was an 
exercise of free speéch and could not be 
enjoined. True, the Court hinted: “A state 
is not required to tolerate in all places and 
all circumstances even peaceful picketing by 
an individual. But so far as we can tell 





respondents’ mobility and their insulation 
from the public as middlemen made it prac- 
tically impossible for petitioners to make 
known their legitimate grievances to the 
public whose patronage was sustaining the 
peddler system except by the means here 
employed and contemplated; and those means 
are such as to have slight, if any, repercussions 
upon the interests of strangers to the issue.” 


The concurring opinion recognized that 
picketing could be regulated under the clear- 
and-present danger doctrine enunciated in 
the Thornhill case,” but declared that any 
statute restricting the exercise of free speech 
would have to be drawn narrowly in order 
to cover the precise situation, and that in 
any event the dissemination of information 
concerning the facts of a labor dispute was 
guaranteed by the Constitution. “Picketing 
by an organized group,” according to the 
concurring opinion, “is more than free 
speech, since it involves patrol of a particular 
locality and since the very presence of a 
picket line may induce action of one kind or 
another, quite irrespective of the nature of 
the ideas which are being disseminated. 
Hence, those aspects of picketing make it 
the subject of restrictive regulation.” | 


The majority opinion pointed out that the 
short period of picketing in the case had 
“slight, if any, repurcussions upon the inter- 
ests of strangers to the issue.” What if the 
union had thought it worth its while to 
bring full-fledged picketing to bear before 
the various bakeries that sold to the ped- 
dlers? Hundreds of workmen honoring such 
picket lines but with no interest in the dis- 
pute might have been thrown out of work 
because a single peddler refused to cease 
working seven days a week and hire an 
assistant on the seventh day. The case 
stands, therefore, as an inhibition, in a free 
society, of the right to work as long and as 
hard as one pleases for one’s self alone. 
Medicine may advise against it, but the law 
should have nothing to say as long as no 
one else is being harmed. 


The action of the union in the Wohl case 
would seem to be a secondary boycott under the 





51 Supra, footnote 11. The case has an inter- 
esting history, which may indicate the difficulty 
each court had in deciding it. The trial court 
issued an injunction restraining the union from 
picketing either the place of business of the 
bakers who sold to the plaintiffs or the places 
of business of their customers, 14 N. Y. S. (2d) 
198, 35 N. E. (2d) 506 (1939). The judgment was 
affirmed by the Appellate Division without opin- 
ion, two justices dissenting with opinion, 259 
App. Div. 868, 19 N. Y. S. (2d) 811 (1st Dept., 
1940). It was also affirmed by the Court of 
Appeals without opinion, 284 N. Y. 788, 31 N. E. 
(2d) 765 (1940). The United States Supreme 
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Court first denied a petition for certiorari be- 
cause it did not appear that the federal question 
presented by the petition had necessarily been 
decided by the New York Court of Appeals. 
313 U. S. 572 (1941). The New York Court of 
Appeals then promptly said that the federal 
question had been decided. 285 N. Y. 843 (1941). 
Thereupon, a writ of certiorari was granted and 
judgment for the plaintiffs was summarily re- 
versed. Later, the United States Supreme Court 
granted a petition for rehearing and then af- 
firmed its reversal, this time with opinion and 
concurring opinion. 
52 Supra, footnote 23. 
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Taft-Hartley Act (Section 8 (b) (4) (A)), 
in that it is action by a labor organization 
to “induce . . . employees . . . to engage 
in... a refusal to perform any 
services where an object ... is... forc- 
ing . . . any employer to cease 
doing business with any other person.” 

The action of the union would also seem 
to be in present conflict with those statutes, 
such as that of Pennsylvania, which make 
nonemployee picketing by a labor organiza- 
tion an unfair labor practice.” 

It remains to be seen, therefore, whether 
the Supreme Court will amplify the doctrine 
of the Ritter’s Café case™ to validate the 
prohibition of secondary boycotts and non- 
employee picketing. 

In Lauf v. Shinner & Company,” the at- 
tempt of the union in a primary recognition 
strike to compel the employer to force his 
employees to join the union was squarely 
before the Court. None of the employees 
was a member of the union. In an organi- 
zational drive the international representa- 
tive demanded that the employer require its 
employees, as a condition of their continued 
employment, to join the union. One em- 
ployer notified his employees that they were 
free to join or not to join, whereupon the 
union picketed with placards stating that 
the employer was unfair to organized labor. 
The Court held that the controversy was a 
labor dispute within the Wisconsin Anti- 
Injunction Act and the Norris-LaGuardia 
Act, reversed the action taken by the Dis- 
trict Court, and affirmed by the Circuit Court 
of Appeals and sent the case back to con- 
form with the rigid requirements of the 
Norris-LaGuardia Act and the Wisconsin 
Labor Code patterned thereafter. Although 
the Court stated that it did not pass on the 
legality of the acts judged to have been done 
by the union, the Court brushed aside the 
argument that both the Norris-LaGuardia 
Act and the Wisconsin Labor Code con- 
tained declarations of policy that employees 
were to have “full freedom of association, 
free from interferences, restraint or coercion 
of their employer.” ™ 





There was a blistering dissent by the two 
conservatives of the day, Justice Butler and 
Justice MacReynolds. If the case is re- 
examined today, we must ask ourselves what 
the result would be under the Taft-Hartley 
Act and the state laws prohibiting nonem- 
ployee picketing, or rather making nonem- 
ployee picketing an unfair labor practice. Is 
not the picketing really calculated to force the 
employer to commit an unlawful act, to wit, 
interfere with the employees’ free choice of 
representatives? Is any economic purpose 
served by picketing by strangers, who, even 
if their purpose to aid unionization is suc- 
cessful, will not directly gain benefit for 
themselves? Could not rallies be held, pam- 
phlets distributed and advertisements printed 
which would cause less disturbance and 
damage to employer and employee alike, and 
serve the cause of free speech as well? 

In Fur Workers Union, Local 72 v. Fur 
Workers Union," the Court of Appeals, af- 
firmed by the Supreme Court, refused to en- 
join picketing by a dissident minority after 
the majority chose another union as the 
employees’ duly constituted bargaining agency 
pursuant to the provisions of the National 
Labor Relations Act.” The court said it was 
forced to this decision, despite hardships to 
the plaintiff, because of the mandate of the 
Norris-LaGuardia Act. Under Section 
10(h)(1) of the Taft-Hartley Act, at least 
the argument as to the restrictive effect of 
the Norris-LaGuardia Act would no longer 
be valid. However, Section 10(h) of the 
Taft-Hartley Act has removed the limita- 
tions of the Norris-LaGuardia Act upon the 
power to issue injunctions against secondary 
boycotts only where an injunction is sought 
by the federal government. In the Wagshall®™ 
case, the Supreme Court indicated that the 
Norris-LaGuardia Act is unimpaired where 
proceedings are instituted by a private party 
to enjoin a secondary boycott. In that case 
Justice Frankfurter redefined the term 
“labor dispute” and allowed an injunction to 
issue against a secondary boycott. 

As for the primary recognition strike, it 
is not clear, under the Taft-Hartley Act, 





3 Act of June 30, 1947, supra, footnote 4. 
But the prohibition of nonemployee picketing 
should have its limits also. In New Negro Alli- 
ance v, Sanitary Grocery Company, Inc. [1 LABOR 
CasEs { 17,030], 302 U. S. 552 (1937), picketing 
by members of a racial organization seeking to 
end discrimination was not enjoined. Such pick- 
eting has an entirely different purpose, more 
closely allied to the right of free speech than 
to picketing for organizational purposes. 

* Supra, footnote 46. 

% {1 LABOR CASES { 17,026] 303 U. S. 523 
(1938). 

%In his dissent, Mr. Justice Butler said: ‘‘If 
a demand by a labor union that an employer 
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compel its employees to submit to the will of the 
union, and the employer's refusal, constitute a 
labor controversy, the highwayman’s demand 
for the money of his victim and the latter’s 
refusal to stand and deliver constitute a finan- 
cial controversy.”’ 

51 [1 LABOR CASES { 18,324] 105 F. (2d) 1 
(CA of DC, 1939); aff'd [2 LABOR CASEs { 17,066] 
308 U. S. 522 (1939). 

5849 Statutes 449 (1935), 29 USCA Section 151 
et seq. (1947). 

%® Bakery Sales Drivers Union v. Wagshal [14 
LABOR CASES { 51,262], 333 U. S. 437 (1948). 
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whether Section 8(b)(1) intends to prevent 
it. That section provides that it is an unfair 
labor practice for a labor organization or its 
agents to restrain or coerce employees in the 
exercise of their rights of self-organization, 
or to restrain or coerce an employer in the 
selection of his representatives for the pur- 
poses of collective bargaining or the adjust- 
ment of grievances. A strike by a minority, 
with the purpose of forcing organization, 
might well be construed, as it has been by 
many recent state court decisions under 
their own acts or under their general equity 
powers, as coercing the employees or em- 
ployer and thus enjoinable. 


Archibald Cox®™ reviews the House and 
Senate reports on the Taft-Hartley Act and 
comes to the conclusion that it is not clear 
whether Congress meant to prohibit such 
strikes.“ In view of the Swing case, how- 
ever, he feels that an interpretation allowing 
such picketing would be preferable and 
would avoid the constitutional questions of 
picketing as identified with free speech. In 
any case, in view of the Wagshal decision, 
any injunction proceeding under Section 
8(b)(1) would necessarily have to be brought 
by the federal government and not by a pri- 
vate party.” Private parties, under the Taft- 
Hartley Act, are limited to suits for dam- 
age, although there is a lower federal opinion 
to the contrary.” 


Suppose, for example, that in a large fac- 
tory there are many unions, each separate 
and distinct from the other. There are also 
salesmen who do not belong to unions. One 
of the unions closest to the salesmen seeks 
to organize the salesmen, but only a minority 
of the salesmen join. A strike is called, with 
various threats to force the nonunion sales- 
men to join and to force the employer to 
compel them to join. A picket line is formed, 
and the whole factory—perhaps hundreds or 
even thousands of ;employees—is out of 
work. The other employees will not cross 
the picket line, regardless of the fact that 
wages, hours and working conditions are 
not involved. 


Moreover, the strike is brought by a small 
minority of the salesmen who are members 





of the striking union, aided by the nonsales- 
men members of the union. If a majority of 
the employees joined the union, under the 
NLRA and under the many state labor re- 
lations acts there would be no need for a 
strike. There would simply be an election 
held in secret under the most rigid demo- 
cratic technique. The modern primary or- 
ganizational strike or recognition strike is, 
therefore, generally the work of a minority. 
By “modern” the writer would refer to the 
period of the last two decades, at least since 
the great organizational strike in the coal 
fields and the unionization of the steel 
industry.” 


Such strikers are seeking, by the general 
confusion attendant upon a strike, to oust 
the orderly machinery of election set up by 
the labor relations acts. The primary recog- 
nition strike without election causes suffer- 
ing to three types of innocent bystanders: 
the employers; employees who are members 
of other unions, and who will not cross the 
picket line set up by the organizing minor- 
ity; and, of course, the general public. The 
strike is usually accompanied by a demand 
on the employer to force him to persuade or 
compel his employees to join the union, and 
is therefore conducted for an unlawful pur- 
pose. As such, it can be enjoined. 


Conclusion 


The primary recognition strike, with picket- 
ing, is an anomaly in view of the maturity 
of unions and their justly deserved power 
and influence. There is ample opportunity 
for unions, within the recognized areas of 
free speech, to persuade employees and en- 
courage unionization without resort to picket 
lines. There is ample machinery under the 
Taft-Hartley Act and the state acts to in- 
sure every employee of his right to vote on 
joining or not joining, free of coercion by 
either employer or union. Picketing, an ef- 
fective weapon for labor in its worthy desire 
to better itself, should nevertheless be re- 
stricted to grievances between employer and 
employees alone. [The End] 





# ‘Some Aspects of the Labor Management 
Relations Act, 1947,’’ 61 Harvard Law Review 1, 
at pp. 28-30 (1947). 

*1 Under Section 8 (b) (4) (c) of the Taft- 
Hartley Act, it is an unfair labor practice, and 
therefore enjoinable, for a labor union to force 
an employer to recognize or bargain with some 
particular union when his employees are already 
represented by a certified union. See Denham, 
“‘Taft-Hartley Act,’’ Tennessee Law Review 168 

1948). 

® Gerry of California v. Superior Court of Los 

Angeles County [15 LABOR CASES { 64,628], 194 
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Pac. (2d) 689 (1948); United Pacicing House 
Workers v. Wilson & Company, Inc. £15 LABOR 
CASES { 64,631], 80 F. Supp. 563 (DC IIl., 1948). 

8&8 Dixie Motor Coach Corporation v. Amalga- 
mated Association of Street, Electric Raiiway 
and Motor Coach Employees of America [14 
LABOR CASES f 64,231], 74 F. Supp. 952 (DC 
Ark., 1947). See Note, 9 University of Pittsburg 
Law Review 281 (1948). 

** See Sheppard, Cloud by Day (University of 
North Carolina Press, 1947). 
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PENSION AND PROFIT-SHARING 


PLANS 


By ARTHUR STEDRY HANSEN — Consulting Actuary, Chicago, Illinois 


THE AUTHOR-LECTURER HAS SERVED AS ACTUARY FOR THE SEN- 


ATE SUBCOMMITTEE ON 


PENSION AND 


PROFIT-SHARING PLANS 


AND AS EXPERT CONSULTANT FOR THE TREASURY DEPARTMENT 


ECORDS of profit-sharing plans shortly 

after the middle of the nineteenth cen- 
tury have been found in France. Pension 
plans developed in the latter part of the 
nineteenth century for policemen and fire- 
men in this country. Information is inade- 
quate on plans up to the era beginning in 
1910, although there is evidence that there 
were both profit-sharing and pension types 
of plans as we now know them, as well as 
many other variations prior to such date. 
Many plans were created in the period from 
1910 to 1916. The surviving plans of this 
group were essentially those now classified 
as pension or profit-sharing plans. Some 
were contributory and others were non- 
contributory. 


Little change occurred thereafter until the 
Internal Revenue Code required that a trust 
be created in order to obtain deductions 
for contributions to such plans. A number 
of stock bonus plans were created prior 
to 1929, but nearly all of them were ter- 
minated during the following depression. 
Essentially all of the plans prior to that time 
were of the trust type. As we came out of 
the 1933 depression, insured plans began 
to appear. Since Section 165 of the Internal 
Revenue Code limited deductions to trust 
plans, tax advantages were available under 
insured plans. This discrimination continued 
until, and was perhaps the main cause for, 
the 1942 legislation. Meanwhile, tax rates 
were increasing, so the tax incentives for 
creating insured plans provided a new 
source fot insurance sales. Such plans quite 
frequently included only the top-salaried 
employees, and were in many cases created 
only because of the tax advantages. A num- 
ber of trust plans were changed to insurance 


plans for this reason. The trend since 1942, 
however, has been somewhat mixed, although 
it has definitely turned back to trust plans of 
both the pension and profit-sharing types. 
It is obvious from past history that in- 
dividual conditions apparently differed suff- 
ciently so that the types of plans established 
varied widely among different types of com- 
panies at the same time, and also tended to 
move through certain general underlying 
patterns, depending upon the changes in 
economic conditions, social thinking and tax 
law. In view of this evidence, therefore, 
it appears that no one type of plan will meet 
the problems either today or in the future. 


Type of Plans 


While not all pension and profit-sharing 
plans involve a deferment of payments, plans 
in which benefits are paid in the same year 
that contributions are received involve rela- 
tively few tax problems, and are generally 
covered under Section 23(a) with a test of 
reasonableness. The present discussion is 
limited to the deferred type of plan involv- 
ing Section 165(a) and Section 23(p) of the 
Internal Revenue Code. While five types of 
plans are covered in these sections, for prac- 
tical purposes they may be considered under 
three headings: (1) pension and annuity 
plans, (2) profit-sharing and stock bonus 
plans and (3) other nonqualified plans. 

The intent of the 1942 law was to treat 
insured and trust pension plans alike, al- 
though because of the structure of the Code, 
the provisions applying to trusts were set 
up in Section 165(a) and the provisions 
applicable to insured annuity plans were set 
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up in Section 23(p)1(B). With a few excep- 
tions—for example, the possible use of 
capital gains in a trust plan not available 
in an insured plan—the tax treatment of 
trust and insured pension plans is essentially 
identical. By definition, the stock bonus plan 
is a profit-sharing plan in which the dis- 
tribution is made in stock of the employer. 
As there are almost no such plans today, 
their general situation will be covered by 
comments on profit-sharing plans. Unquali- 
fied plans may have many characteristics; 
and while there are a number of them, they 
have limited applications. 

While it is possible to include certain 
death benefits, dismissal payments and other 
welfare benefits in a qualified pension plan, 
and while the inciusion of such benefits does 
affect the tax treatment and costs, such bene- 
fits must be only incidental to the major 
deferred benefit if a plan is to qualify for 
deferred tax treatment. A report of the 
Steel Industry Board appointed by the 
President on July 15, 1949, clearly makes a 
distinction between pension and welfare 
benefits. While there may be some ad- 
vantages, under certain circumstances, in 
including some of the welfare benefits in a 
pension plan, for consideration of the prob- 
lems involved in the creation of a plan the 
division made in the steel committee report 
is basically satisfactory. This division is 
such that the pension plan would be com- 
pletely included under Section 23(p), where- 
as the welfare plan would be completely 
included under Section 23(a). 


Creation of Plans 


Pension and profit-sharing plans have been 
created for many reasons—for example, tax 
advantages; general social considerations; 
precedents established by competitors; union 
demands recognition of the need for a plan 
to remove superannuated employees from 
the payroll, to provide incentives for em- 
ployees or to require employees to save; 
and many other miscellaneous material and 
psychological reasons. Historically, plans 
have been created in surges; unfortunately, 
many of them have also been terminated in 
certain periods. It is, therefore, important 
to consider not only the reasons for creating 
the plan but also the probable effect of 
future changes on the plan. 

Perhaps the most satisfactory approach 
to the creation of a plan at this time would 
be to use caution and to consider the pos- 
sible effect which the changes that are likely 
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to occur over the next period of years will 
have on the plan. The plan should be con- 
sidered not only from the point of view of 
the circumstances of the individual company, 
but from the over-all, long-term economic 
and financial problems which are likely to 
arise in the future. 


Pension v. Profit-Sharing Plans 


Basically, pension and profit-sharing plans 
perform different functions. Unfortunately, 
if they are combined in one plan, the result 
takes on the bad rather than the good 
features of each. A pension plan is gen- 
erally applicable to an older, established 
company in which there are at the inception 
of the plan, or will be in the near future, 
a number of older persons likely to become 
superannuated. The pension plan is also 
applicable to cases in which the maximum 
retirement benefit from the lowest company 
contribution is required. 

The profit-sharing plan is applicable to 
new companies or to companies with rela- 
tively young employees. The profit-sharing 
plan presumably is an incentive plan, although 
under some circumstances, since the incen- 
tive is so far removed from immediate pro- 
duction, the plan does not always meet this 
test. While a profit-sharing plan may meet 
part of the pension problem, it can do this 
only after a long period cf accumulation, 
and only at company contributions consider- 
ably higher than would be required in a 
pension plan. While a profit-sharing plan is 
applicable in many circumstances, the early 
vesting, the definite formula for employer 
contributions and the limitations of weight- 
ing for past service required to qualify a 
plan for tax purposes prevent such a plan 
from meeting immediate retirement problems. 


A pension plan, on the other hand, need 
not have a fixed obligation for employer 
contributions. In fact, within limits, it is 
possible to have more flexibility in employer 
contributions under a pension plan than 
under a profit-sharing plan. This arises from 
the fact that the Regulations do not require 
a plan to be actuarially sound; the require- 
ment is merely that the benefits or contribu- 
tions be actuarially determinable, and that 
the benefits not be based on profits. This 
form has been used by most of the old plans 
which survived the last major depression. 
This type of plan also is the one most 
directly applicable to the current union de- 
mands, and is the most flexible one possible 
under the Income Tax Regulations. 
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Employee Contributions 


Insofar as tax considerations are con- 
cerned, it is immaterial whether a plan re- 
quires employee contributions or not. All tests 
are applied to employer contributions alone. 
There are obviously two schools of thought 
today, since Ford has approved a noncon- 
tributory plan in recent negotiations, and 
since the United States Steel Company is 
suffering a strike bécause it apparently feels, 
as a matter of principle, that a pension plan 
should require employee contributions. 

There is obviously no complete immediate 
answer, although our experience indicates 
numerous advantages to an employer in a 
plan which does not require employee con- 
tributions. This is perhaps particularly true 
if plans are entered into as a result of nego- 
tiations. If a plan requires employee con- 
tributions, the contributions must come out 
of the take-home pay which is provided by 
the employer. The benefits under a plan 
requiring employee contributions will pre- 
sumably be higher, and the total cost of the 
plan will presumably ultimately be borne by 
the company through subsequent negotia- 
tions. Employee contributions further create 
a vested right by an employee, at least in 
his own contributions; and serious prob- 
lems may arise during the next depression 
if, as a matter of negotiations, the employees 
wish to withdraw their accumulated funds 
because their take-home pay is materially 
reduced below a living standard at the time. 

The issues involving employee contribu- 
tions are certainly far from resolution. Many 
large emnployers have definitely adopted non- 
contributory plans, while other employers 
are definitely demanding contributions of the 
employees. Generally the CIO union groups 
are requesting noncontributory plans, where- 
as the AFL groups are, in effect, demanding 
increases in take-home pay, and are disre- 
garding pension plans or leaning toward 
contributory plans. The result is apparently 
that both types of plans will continue in the 
future, in varying degrees, depending upon 
the changes in circumstances of individual 
employers and in general trends as a whole. 
The immediate answer, therefore, will be 
found not in a general trend, but rather in 
the individual circumstances of the employer. 


Separate or Consolidated Plans 


One of the most difficult problems which 
will face the Bureau of Internal Revenue, 
and which perhaps have to be answered by 
legislation, is the effects on the present 
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structure of regulations if plans are to be 
required to be created for more than one em- 
ployer, and where changes will be required 
in plans from time to time as a result of 
union negotiations. A particular problem 
facing the employer at this time is whether 
to create separate plans for each union and 
for other nonunion employees, or to provide 
a company-wide plan. Up to the present 
time, it has been found desirable to have 
one standard company-wide plan for all em- 
ployees. Now, however, in view of the fact 
that plans must be negotiated with unions, 
perhaps a more satisfactory temporary solu- 
tion would be the creation of a plan for the 
organized groups as a unit and a plan for 
the nonorganized group as a unit. The plans 
should be identical. They can later be 
merged if circumstances warrant. 


Union Negotiations and 
Tax Consequences 


The immediate future will raise difficult 
problems for tax men generally, and for the 
Pension Trust Division of the Internal Rev- 
enue Bureau. Because of the character of 
union negotiations, agreements are likely to 
be reached during last-minute negotiations 
without reference to tax consequences. 
While there is no assurance as to the tax 
consequences of any of the irregularities in- 
volved in negotiated plans, there are, per- 
haps, certain basic principles which might 
be considered in negotiating plans. In all 
of the negotiations provision should, per- 
haps, be made that plans will be subject to 
approval by the Bureau before they become 
effective. 


Future Outlook 


A particularly disturbing economic factor 
presents itself in the present trend towards 
pension plans. If deferred plans are gen- 
erally established, the reserves required in 
these funds, even on a modified funding 
basis, will require such large investments 
over a period of years that the present finan- 
cial structure of the country will be changed. 
Past experience has indicated that security 
cannot be guaranteed by paper promises. It 
is necessary to have an economy that is 
working and producing the food, shelter and 
clothing to maintain an adequate standard of 
living in the future. If more people have 
security, fewer people will remain to put 
forth the effort to produce the wherewithal 
to maintain such security. Even though 
technological improvements will possibly in- 
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crease productivity so that fewer and fewer 
hours will be necessary to provide the essen- 
tials of life, so long as we have a free 
economy, the problems of distribution and 
taxation will automatically place limits on 
the amount of possible paper security. These 
limits will not be determined by the paper 
values in pension or profit-sharing trusts, but 
will be determined by public sentiment, 
union negotiations and general political 
pressures. 


Theoretically, therefore, while we are mov- 
ing in the right direction, we must recognize 
the absolute necessity of not projecting se- 
curity beyond realistic possibilities. Under 
such circumstances, it is impossible to make 
generalizations as to what types of plans, 
levels of benefits, methods of funding, etc., 
are satisfactory at the present time. The 
apparent solution is for each company, or 
each bargaining unit, to consider the indi- 
vidual circumstances in light of the over-all 
problems just indicated, and to recognize 
that whatever is done will be subject to 
change and therefore must be as flexible as 
possible. The relationship of promised bene- 
fits and costs, together with the distributions 
or allocations in time and among groups, 
rather than patterns or precedents estab- 
lished by other groups under other circum- 
stances must be considered as the basis for 
plans. Possible future inflation must also 
be considered when dealing with pension or 
profit-sharing plans involving the deferment 
of payments over long periods of years. 
Last, but not least, the tax effects must be 
considered, even though the rules existing 
at the present time may need to be modified 
under the new circumstances. 


Bureau Rulings in Past Year 


Bureau rulings fall in perhaps two general 
categories, namely, those of a general nature 
officially publicized and those relating to 
individual plans. During the last year rela- 
tively little has been officially publicized. 
The task of the Pension Trust Division has 
been more or less one of administering the 
existing law and regulations as they apply 
to individual plans, rather than creating new 
rules and regulations. 

Perhaps the only important official releases 
since P. S. 6i, issued in August, 1947, are 
T. D. 5666, issued on November 2, 1948, and 
effective on December 7, 1948, and Mim. 
6394, requiring a written instrument to prove 
a trust. T. D. 5666, which amended many 
portions of Regulations 111, Section 29.23(p), 
was the result of months of study, by the 
Internal Revenue Bureau’s Washington staff, 
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of all the problems encountered in reviewing 
plans approved up to that time and de- 
termining the deductions to be allowable 
under such approved plans. While the T. D. 
is rather lengthy, it made no basic changes 
in any of the fundamentals evolved up to 
that time. Its purpose was generally to 
clarify a number of the detailed technical 
provisions and to coordinate the results of 
the previous policy decisions in the classifi- 
cation of the regulation divisions. Additional 
information was required in the material to 
be filed with the tax return, although certain 
eliminations were also permitted after in- 
formation had been filed for two years since 
the adoption or amendment of the plan. A 
specific provision allowing a twelve-month 
period from the end of the year for filing 
the complete information was prescribed. 


More rulings on terminations and partial 
terminations were considered during the 
past year than during previous years. Rul- 
ings on new plans and amendments pro- 
ceeded generally in accordance with the 
procedures evolved during previous years. 
More approvals of amounts of deductions 
under Section 23(p) for prior years were 
cleared than during previous years. On the 
whole, the Bureau rulings for the past year 
have followed the general pattern evolved 
prior to that time. 


Bureau Attitudes 


The attitude of the Bureau since the 
general administration of pension trusts was 
decentralized in 1943 has gradually changed 
with changing levels of knowledge, chang- 
ing personnel and changing economic con- 
ditions. Furthermore, attitudes vary from 
office to office, among individuals in any 
given office and from time to time; it is, 
therefore, impossible to generalize as to an 
attitude of the Bureau. In recognition of 
these differences, the best expression of the 
Bureau’s attitude today would probably be 
that it is generally unchanged in major re- 
spects from its general attitude up to a year 
or so ago. 

The local offices generally are trying to 
help put plans into effect and to maintain 
them on a qualified basis. Both complete 
and partial terminations are definitely dis- 
couraged, although modifications tending to 
be partial terminations are suggested in lieu 
of complete terminations wherever possible. 
The amounts of deductions allowable under 
Section 23(p), however, are being carefully 
reviewed in the local offices; and partial 
disallowances are being made in many cases 
where contributions in past years have ex- 
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ceeded a strict interpretation of the limits 
under the Code as now determined on the 
basis of hindsight available to the Bureau. 

While the local office has final authority, 
the deductions allowed under such plans are 
now being postreviewed in Washington. The 
Washington attitude on amounts allowable 
under Section 23 (p) appears to be some- 
what more rigid than that in the local offices. 
This is particularly true of deductions in the 
excess profit tax years, although it is likely 
that a similar attitude will be continued 
when current year deduction are post- 
reviewed in the future. 


Investments in Company Securities 


Approvals of investments in company se- 
curities under P. S. 49 are cleared in Wash- 
ington rather than locally. The attitude is 
generally liberal, in that almost any reason- 
able arm’s-length transaction is approved so 
long as the distribution of assets in the 
trust is not unbalanced in relation to the 
type of plan. Approvals have been issued 
after investments have been made in some 
cases, but it is recommended that prior ap- 
proval be obtained in all cases. Action is 
generally rather prompt if all information 
required to determine the effect of the in- 
vestment is submitted with the request for 
approval. The important test is the reason 
for the investment; it must be for the benefit 
of the employees and not of the employer. 


Integration and Discriminations 


The problems of integration and discrimina- 
tion, which were the greatest concern of the 
Bureau in the years following 1942, have 
apparently been resolved. While they are 
still important, they have become more or 
less standardized and are causing little con- 
cern at present. The problems today appear 
to be directed more to the “exclusive benefit 
of the employees of the employer,” to the 
“permanency of the plan” and, of course, 
to the limits on Section 23(p) deductions. 
Illustrations of some of the more current 
actions follow. 


Permanency of Plan 


While the Regulations prescribe no stand- 
ards upon which to determine the perma- 
nency of a plan, they specifically indicate 
that a plan must be permanent. The tests 
applied by the Bureau upon request for ap- 
proval of new plans involve a comparison of 
the probable annual costs of pension plans 
with payrolls and profits for prior years, in 
order to determine that such costs are 
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reasonable and possible in future years. In 
cases of profit-sharing plans, the test is 
whether or not the anticipated profits of the 
employer, as can be determined from past 
experience modified for current circum- 
stances, will be likely to result in sufficient 
benefits under the plan to make it operate 
satisfactorily over a period of future years. 


The Bureau does not require a guarantee 
of permanency in the plan itself; in fact, the 
Code and Regulations permit plans to pro- 
vide for change, or to terminate, at any 
time. Actual total or partial termination is 
subject to a good business reason if de- 
ductions are not to be adjusted retroactively. 
Disallowances of past deductinons have been 
made in cases of terminations of plans origi- 
nally created for apparent tax advantages 
without adequate justification of permanency. 
Most of such terminations have occurred in 
insured pension plans for small groups. 


Numerous partial terminations and some 
complete terminations have been permitted 
without retroactive tax disallowances. Gen- 
erally such plans met the present tests for 
probable permanency when they were created, 
as determined on the basis of present hindsight. 


Partial Termination 


Partial-termination test generally apply 
only to retirement benefits. Reductions in 
vesting, insurance and death benefits, options 
and payments for periods certain, etc., nor- 
maliy will not be considered as partial 
terminations. Nor will changing the method 
of funding to reduce current contributions 
by deferring the funding of the initial past 
unfunded amounts be generally considered 
a partial termination. Many plans have been 
modified by removing the so-called Section 
23(a) or “frill” benefits and deferring the 
funding of past unfunded amounts without 
retroactive tax problems,-thus making it 
possible to continue a satisfactory retire- 
ment plan with reduced requirements for 
current contributions. Permission has also 
been given to change pension plans to profit- 
sharing plans if the average contribution 
estimated for the future on the plan formula 
and future profits will be comparable with 
contributions prior to the amendment. A 
change to a profit-sharing plan results in a 
different type of benefit to employees and 
provides a variation in future contributions 
with future profits, but requires approxi- 
mately the same aggregate level of contri- 
butions. The change to a flexible trusteed 
pension plan not only retains the basic 
pension benefits and the higher limit for tax 
deductions but permits variations in con- 
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tributions according to ability to pay (within 
limits) and at a lower total average re- 
quirement, if necessary. 


Good Business Reasons 


Good business reasons for terminations, 
as required by the Regulations, will include 
(a) inability to make contributions because 
profits are likely to be inadequate, provided 
the plan originally appeared to be per- 
manent; (b) material cost increases unfore- 
seeable at the inception of plan on the basis 
of hindsight; (c) union demands; (d) requests 
of employees for cash rather than benefits; 
and (e) mergers, consolidations or reorgani- 
zations where resulting circumstances cause 
financial problems. For example, union em- 
ployees were excluded from a plan with no 
retroactive tax consequences because a raise 
in excess of the value of the contribution to 
the plan for them was negotiated. Discon- 
tinuance of a plan was permitted with no tax 
consequences in a situation in which a larger 
employer with no plan acquired another 
company with a plan. 


Flexibility in Contributions 


While there has been no official publica- 
tion so indicating, the Bureau will now 
permit a profit-sharing plan to be integrated 
—that is, a profit-sharing plan may exclude 
earnings up to $3,000, provided there are 
total limits on contributions and benefits on 
a basis somewhat comparable to an inte- 
grated pension plan. This development in- 
dicates a change in Bureau attitude in 
recognizing flexibility in contributions in 
order to make it possible to continue plans, 
although as a practical matter the limits 
placed on such plans do not permit as satis- 
factory results as can be obtained in flexible 
trusteed pension plans, and the change does 
not in any real way open the door to execu- 
tive plans. : 


Multi-Employer 


A peculiar conflict appears to be arising 
in Bureau attitudes toward plans involving 
employees of more than one employer. 
Basically, in joint plans, the problem of the 
Bureau has been to apply the test of “ex- 
clusive benefit for the employees of the 
employer”—that is, fundamentally contri- 
butions of each employer must be used ex- 
clusively for employees of such employer 
and no other. Actually, under P. S. 51, con- 
tributions to a trust with more than one 
employer may be allocated on bases which 
inherently average costs. Insured plans 
obviously also permit the averaging of mor- 
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tality and interest costs among different 
employers. Within these limits, however, 
the Bureau requires the plan to contain pro- 
visions which will preclude the use of con- 
tributions by one employer for employees 
of another employer. In fact, we have just 
recently had one specific disapproval of a 
pian which had been approved and in effect 
for several years, on the ground that the 
trust permitted receipt of “other income.” 
The intention of the language was originally 
to cover only income and gains in invest- 
ments; but the Bureau now feels that this 
language might permit contributions by 
other than the employer, which would be 
contrary to the exclusive-benefit test, and 
that possibly other payments might be made 
to the trust and receive tax-free interest 
until distributed. Since this matter is still 
pending, the ultimate attitude is not known; 
but the type of situation indicates present 
thinking. 

On the other hand, approvals have been 
issued for plans created by union groups (as 
distinguished from a plan “created by an 
employer for the exclusive benefit of his 
employees”) to which many employers con- 
tribute, and in which benefits are paid to 
members of the union irrespective of the 
employer. This is caused, no doubt, by re- 
cent general public attitudes and possibly 
even by political expendiency. The ulti- 
mate problem, however, really arises when 
employers attempt to justify deductions for 
contributions to such plans. This may require 
further interpretation of the Code.and Regu- 
lations, or possibly amendments to the law. 


Integration 
with Revised Social Security 


Washington is spending some time in at- 
tempting to determine what actions will 
have to be taken if new social security 
benefits are enacted. Any change in the 
benefit structure of the primary insurance ben- 
efits will necessitate a change in the basis 
of integration limitations. No specific plans 
have been formulated up to the present time 
because of the numerous possible variations 
in the amended social security benefits. 
Since legislation is not expected this year, 
there is no immediate need for specific pro- 
posals, although the Bureau recognizes the 
problem and will probably be in a position 
to issue revised regulations soon after the 
changed social security law is effective, as 
contrasted to the delay in issuing new regu- 
lations in 1942. 

Generally it is expected that social secur- 
ity benefits will be increased. If the same 
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theories of integration are continued, it will 
be possible to obtain greater discrimination 
in favor of highly compensated employees 
in private plans. This, together with other 
trends in Bureau attitudes, may provide a 
basis for better meeting some of the execu- 
tive plan problems. Unfortunately, how- 
ever, there are many problems in such plans; 
and with current union demands, etc., diffi- 
cult personnel problems may be created. 
Only developments over the next months 
will answer these problems. Thought and 
application now, however, may help to mold 
a satisfactory pattern. 


Reconsideration upon Amendment 


As a rule, existing plans are being, and 
can be, amended to meet current trends. 
While generally the Bureau is not reviewing 
plans to require changes to meet current 
thinking, every time a plan is amended the 
Bureau reviews the entire plan and requires 
such changes even though the amendments 
do not involve such items. Many of the 
generalities approved years ago, therefore, 
are being limited at the present time. The 
attitude of the local Bureau offices is gen- 
erally rather adamant in such cases, and the 
fact that a provision has existed for some 
time, or that it has not actually caused any 
discrimination, will not usually be accepted. 
The tendency is to bring all plans by their 
provisions within the interpretations of the 
Code, Regulations, etc., as they exist when 
the plan is being reconsidered. 


Segregating Joint Plans 


Problems arising in plans because of 
merging or liquidating, or otherwise chang- 
ing employers, are recognized, but no spe- 
cific pattern appears to be set up at this 


time. A pattern is, however, developing and 
will probably materialize in the near future. 
Generally at the present time the theory of 
maintaining accumulations from employer 
contributions for the exclusive benefit of the 
employees of such employer will be the 
basis of adjustments, insofar as it is possible 
to use such a basis. In plans in which the 
assets have been scrambled or commingled, 
solutions will need to be developed. Under 
the present trend of union plans, the pooling 
of assets becomes more prevalent, with the 
result that problems are likely to be multi- 
plied. Solutions will, however, undoubtedly 
arise as the need for them materializes. 


Conclusions 


The foregoing summary of Bureau atti- 
tudes obviously represents our interpreta- 
tions of actions of the Bureau as developed 
from conferences and other facts available 
to us. The statements are, of course, not 
official Bureau statements. The experience 
of others may differ from ours in some in- 
stances, although it is believed that the fore- 
going interpretation of the attitudes of the 
Bureau is reasonably satisfactory as of the 
present time. 


Perhaps the one important factor to be 
borne in mind when plans are created or 
amended, or when computations of allow- 
able deductions are made, is that by the 
time the plans are reviewed by the Bureau, 
the basis for interpretation may have changed. 
The procedures with respect to the prob- 
lems arising under the 1942 law have per- 
haps become reasonably well stabilized, 
although conditions are now changing so that 
new problems arising out of present union 
activities may require a major change in 
regulations, etc., in the very near future. 


[The End] 








“Industry must show employees that security provided by the 
government invites bureaucracy, strangling taxation, and loss of 


liberties. 


Employees must be shown that their security is related 


to the security of the company.”—Harry A. Bullis, Chairman of the 


Board, General Mills, Inc. 
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BETHLEHEM STEEL 


Insurance and Pension Plan 


This is the agreement relating to insurance 
and pensions between Bethlehem Steel 
Company and United Steelworkers of 
America, dated October 31, 1949. It must 
be read in connection with the pension plan 
of Bethlehem Steel Corporation and sub- 
sidiary companies, adopted January 235, 
1923, as amended to July 30, 1948. 


Agreement dated October 31, 1949, between 
Bethlehem Steel Company, a Pennsylvania 
corporation, and United Steelworkers of 
America, an unincorporated association. 


The parties hereto hereby agree as follows: 
1. Wherever used herein 


(a) the term “the Company” means said 
Bethlehem Steel Company; 

(6) the term “the Union” means said 
United Steelworkers of America; 

(c) the term “the Existing Agreement” 
means the agreement between the Company 
and the Union dated April 30, 1947, as 
amended and renewed by the agreement be- 
tween the same parties dated July 17, 1948, 
and as further amended by paragraph 11 of 
this Agreement; 

(d) the term “Employees” means the em- 
ployees of the Company who from time to 
time during the term of this Agreement 
shall be in the bargaining units which are 
defined in the Existing Agreement; 

(e) the term “the Pension Plan” means 
the Pension Plan of Bethlehem Steel Cor- 
poration and Subsidiary Companies, as 
amended by paragraph 3 of this Agreement. 

2. The Company and the Union will agree 
upon a program of social insurance benefits 
(including death, sickness and accident and 
hospitalization benefits) for all Employees, 
which shall become effective on January 1, 
1950, and such program as it may from time 
to time be amended by agreement in writing 
between the parties hereto shall remain in 
effect during the term of this Agreement. 
The total cost of such program of social 
insurance benefits shall be (but shall not ex- 
ceed) 5 cents for each hour worked after 
December 31, 1949, by the Employees, one 
half of which cost shall be borne by the 
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Company and one half of which cost shall 
be borne by the Employees. Subject as 
hereinbefore provided, the details of, and 
the specific benefits which shall be provided 
for by, such program of social insurance 
benefits shall be determined by agreement 
between the Company and the Union. Each 
Employee shall be a participant in such pro- 
gram of social insurance benefits and the 
amount which he shall be required to con- 
tribute to the cost thereof shall be deducted 
by the Company from his,pay. Each Em- 
ployee shall furnish to the Company any 
such written authorization or assignment (in 
a form agreed to in writing by the Com- 
pany and the Union) as shall be necessary 
to authorize the deduction from his pay of 
the amount of his contributions. Such pro- 
gram of social insurance benefits having been 
agreed upon, the joint Board of Trustees of 
the existing Relief Plan of Bethlehem Steel 
Corporation and Subsidiary Companies shall 
take appropriate action to terminate such 
Relief Plan as soon as possible. Employees 
who are now receiving benefits under the 
Relief Plan and who, upon termination of 
such benefits, shall be entitled to a pension 
under the Pension Plan, shall be granted 
such pension in accordance with the terms 
of the Pension Plan. Such program of social 
insurance benefits shall be in substitution 
for any and all other plans providing for in- 
surance benefits or payments to Employees 
for death, sickness or accident, hospitalization 
or medical service, except as the Com- 
pany and the Union shall in writing other- 
wise expressly agree. It is intended that 
the provisions for sickness and accident 
benefits which shall be included in such pro- 
gram of social insurance benefits shall com- 
ply with and be in substitution for provisions 
for similar benefits which are or shall be 
made by any law or laws. If the sickness 
and accident benefits which shall be provided 
for under such program shall not be in sub- 
stitution for similar benefits which shall be 
provided for under any such law or laws, the 
cost to the Company or to the Employees of 
such benefits under such law or laws shall 
be deducted from the amounts which the 
Company and the Employees, respectively, 
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are required to contribute to the program ‘of 
social insurance benefits as provided in this 
paragraph 2, and an appropriate readjust- 
ment shall be made in the benefits provided 
for under such program. The cost of any 
social insurance benefits for Employees in 
addition to the benefits provided for under 
this paragraph (which benefits may be made 
available to Employees by agreement with 
the Union) will be borne by the Employees, 
and provision may be made by agreement 
between the Company and the Union to 
deduct the cost of such additional benefits 
from the pay of the Employees who shall 
desire to purchase them. 

3. Subject to favorable action in respect 
thereof by the stockholders of Bethlehem 
Steel Corporation, the Pension Plan of 
Bethlehem Steel Corporation and Subsidiary 
Companies as it exists at the date hereof 
shall be amended as follows: 

(a) Effective as of January 1, 1950, Para- 
graph 1 of Section III shall be amended by 
deleting therefrom the number “25” and by 
inserting in lieu thereof the number “15”. 

(b) Effective as of January 1, 1950, clauses 
(2) and (3) of Paragraph 1 of Section IV 
shall be amended to read as follows: 

(2) that, subject to the provisions of 
clause (3) of this paragraph, a Pension 
granted after January 1, 1950, to an Em- 
ployee who shall have had at least 25 years 
of continuous service at the date of his re- 
tirement shall not be at a rate of less than 
twelve hundred dollars ($1,200) per year, 
and a Pension granted after that date to an 
Employee who shall have had 15 or more, 
but less than 25, years of continuous service 
at the date of his retirement, shall not be at 
a rate per year of less than that part of 
twelve hundred dollars ($1,200) which the 
number of years of his continuous service 
bears to 25; and (3) that the amount of any 
Pension which shall be granted under Para- 
graph 2 of Section III hereof may, in the 
discretion of said Board, be less than the 
amount that would result from the calcula- 
tion and minimum amount above prescribed, 
but it shall not be less than at the rate of 
six hundred dollars ($600) per year, until the 
Pensioner shall reach the age of 65 years, 
after which it shall not be less than the 
applicable minimum rate as provided in 
clause (2) of this Paragraph 1. 

(c) Effective as of the first day of the 
month in which the old-age insurance bene- 
fits presently payable pursuant to Title II 
of the Social Security Act shall be increased 
by any amendment of said Act which shall 
be enacted after the date of this Agreement, 


Bethlehem Steel Plan 


clause (2) of Paragraph 1 of Section IV, as 
amended as aforesaid, shall be further 
amended by deleting therefrom the words 
“after January 1, 1950”, and, if such amend- 
ment of said clause (2) shall result in in- 
creasing any pension under the Pension 
Plan, the increase in such pension shall be 
effective as of the first day of the month in 
which such old-age insurance benefits shall 
be so increased, 

If the stockholders of Bethlehem Steel 
Corporation shall not have acted by January 
1, 1950, on the amendments to the Pension 
Plan which are hereinbefore set forth, the 
date “January 1, 1950”, wherever it appears 
in this paragraph 3, shall be changed to the 
first day of the month following the month 
in which such favorable action shall be ob- 
tained, but not later than March 1, 1950. 


4. It is understood that during the term 
of the Existing Agreement (the provisions 
of the Pension Plan notwithstanding) the 
General Pension Board shall grant a Pension 
to any Employee who shali have had at 
least 15 years continuous service (as the 
term “continuous service” is used in the 
Pension Plan) and who shall have become 
through some unavoidable cause permanently 
incapacitated. An Employee shall be deemed 
to be permanently incapacitated (as the term 
“permanently incapacitated” is used in the 
Pension Plan and in this Agreement) only 
(a) if he has been totally disabled by bodily 
injury or disease so as to be prevented 
thereby from engaging in any occupation or 
employment for remuneration or profit and 
(b), if such total disability shall have con- 
tinued for a period of six consecutive months 
and, in the opinion of a qualified physician, it 
will be permanent and continuous during the 
remainder of his life. It is understood that 
a Pension shall not be granted under the 
provisions of Paragraph 2 of Section III of 
the Pension Plan for the purpose of provid- 
ing an Employee relief from unemployment 
or any condition other than permanent in- 
capacity for medical reasons. If, during the 
term of the Existing Agreement, any differ- 
ence shall arise between the Company and 
any applicant for a pension under the Pen- 
sion Plan as to whether such Employee shall 
have become permanently incapacitated, such 
difference shall be resolved as follows: 

The Employee shall be examined by a 
physician who shall have been appointed for 
the purpose by the Company and by a physi- 
cian who shall have been appointed for the 
purpose by the International President of 
the Union or his designee. If they shall 
disagree concerning whether the Employee 
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is permanently incapacitated, that question 
shall be submitted to a third physician who 
shall be selected by such two physicians. 
The medical opinion of such third physician, 
after examination of the Employee and con- 
sultation with such two other physicians, 
shall decide such question. The fees and 
expenses of such third physician shall be 
shared equally by the Company and the Union. 


It is further understood that, during the 
term of the Existing Agreement (the provi- 
sions of the Pension Plan notwithstanding), 
the monthly amount of any pension which 
shall be granted to an Employee who shall 
be an applicant for a pension under Para- 
graph 2 of Section III of the Pension Plan 
shall not be less than one per cent of the 
average monthly compensation received by 
the applicant from one or more Employing 
Companies (as the term “Employing Com- 
panies” is used in the Pension Plan) for 
services rendered during the one hundred 
and twenty calendar months next preceding 
the month in which the applicant shall retire 
multiplied by the number of years of his 
continuous service, 


5. If, during the term of the Existing 
Agreement, any difference shall arise be- 
tween the Company and any Employee who 
shall be an applicant for a pension under the 
Pension Plan, as to 

(a) The number of years of actual con- 
tinuous service of such applicant (as the 
term “continuous service” is used in the 
Pension Plan) in the employ of one or more 
Employing Companies (as the term “Em- 
ploying Companies” is defined in the Pen- 
sion Plan); or 


(b) the age of such applicant; or 


{c) the average monthly compensation re- 
ceived by such applicant from one or more 
of such Employing Companies for services 
rendered during the one hundred and twenty 
calendar months next preceding the month 
in which he shall retire; or 


(d) whether an applicant, who shall have 
been determined to be permanently incapaci- 
tated and who shall have had at least 15 
years of such continuous service but shall 
not have attained the age of 65 years, shall 
become so permanently incapacitated through 
some unavoidable cause (an incapacity shall 
be deemed to have resulted from an unavoid- 
able cause unless it (a) was contracted, suf- 
fered or incurred while the Employee was 
engaged in or resulted from his having en- 
gaged in a criminal enterprise, or (b) re- 
sulted from his habitual drunkenness, or (c) 
resulted from a self-inflicted injury), 
such difference may be taken up as a griev- 








ance in accordance with the provisions of 
Article XI of the Existing Agreement, be- 
ginning at Step 3 thereof. If any such griev- 
ance shall be appealed to an impartial umpire 
in accordance with the provisions of Section 
2 of said Article XI, then such impartial um- 
pire, in so far as shall be necessary to the 
determination of such grievance, shall have 
authority only to interpret and apply the 
provisions of the. Pension Plan and of this 
Agreement, but he shall not have authority 
in any way to alter, add to or subtract from 
any of such provisions; and his decision on 
any such grievance which shall properly have 
been referred to him shall be binding on the 
Company, the General Pension Board, the 
Union and the Employee concerned therein. 


6. During the term of the Existing Agree- 
ment, the number of years of continuous 
service of an Employee for the purposes of 
the Pension Plan shall be computed in ac- 
cordance with the provisions of Section 3 of 
Article X of the Existing Agreement, except 
that it is understood that it shall include 
continuous service (as computed in accord- 
ance with the provisions of such Section 3) 
in the employ of one or more of the Em- 
ploying Companies rather than continuous 
service in the applicable unit and except, fur- 
ther, that such number of years of continu- 
ous service may include such additional 
years as the General Pension Board: shall 
determine in accordance with the provisions 
of Section V of the Pension Plan. 

7. It is understood that, where applicable, 
the following rules shall apply, during the 
term of the Existing Agreement, in comput- 
ing the average monthly compensation of_an 
Employee in accordance with the pro- 
visions of Paragraph 1 of Section IV of 
the Pension Plan: 

(a) If, during the one hundred and twenty 
calendar months next preceding the month 
in which the Employee shall retire, the Em- 
ployee shall have been absent from work 
because of disability or layoff for one or 
more periods of more than three consecu- 
tive calendar months each, there shall be 
deducted from the total number of months 
which shall be used in so computing the 
average monthly compensation of such Em- 
ployee the aggregate of the calendar months 
in excess of three in each such period of 
absence. 

(b) If, during such one hundred and 
twenty months, such Employee shall have 
failed to work in more than twelve entire 
calendar months because of disability or lay- 
off, there shall be deducted from the total 
number of months which shall be used in so 


December, 1949 @ Labor Law Journal 














computing the average monthly compensa- 
tion of such Employee the number of such 
entire calendar months in excess of twelve. 

(c) If both of the foregoing rules shall be 
applicable to any Employee, only the rule 
shall yield the higher average monthly com- 
pensation for such Employee shall be used. 


8. The aggregate of the amount of moneys 
that shall have been paid into any pension 
trust or trusts established in accordance with 
the provisions of the Pension Plan for any year 
during the term of the Existing Agreement 
and of the moneys that were paid into such 
trust or trusts for previous years shall not 
be less than an amount which on a sound 
actuarial basis shall be estimated to be suffi- 
cient to pay the pensions which shall have 
been granted thereunder during such year 
and during such previous years. 

9. The Company and the Union shall 
establish a joint committee on insurance and 
pensions consisting of ten members, five of 
whom shall be designated by the Company 
and five of whom shall be designated by the 
Union. Such committee shall be furnished 
annually a report regarding the program of 
social insurance benefits and the operation of 
the Pension Plan in so far as it affects the 
Employees, and also a copy of the annual 
report of the General Pension Board. From 
time to time during the term of the Existing 
Agreement such committee shall be furnished 
such additional information as shall be rea- 
sonably required for the purpose of enabl- 
ing it to be properly informed concerning the 
operation of the insurance program and of 
the Pension Plan in so far as it affects the 
Employees. 

10. During the term of this Agreement, 
but only so long as the Pension Plan in so 
far as it applies to the Employees and the 
provisions of paragraphs 4, 5, 6, 7, 8 and 9 
of this Agreement shall continue in effect 
without modification or change, neither the 
Union nor any of its locals or representatives 
nor any of the Employees shall (a) make 
any request that the Company increase its 
contributions toward the cost of any pro- 
gram of social insurance benefits for the Em- 
ployees as hereinbefore in paragraph 2 
provided, or (b) make any request that the 
Company increase the wages of the Em- 
ployees on account of or for use in paying 
the cost, in whole or in part, of any such 
program or pensions for the benefit of the 
Employees or of their dependents, or (c) 
make any request that the Pension Plan be 
changed in any respect or terminated, or that 
a new pension plan be established, or that 
the amount which the Company is required 
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by the provisions of the Pension Plan and 
of paragraph 8 of this Agreement to pay or 
provide for pensions for the Employees be 
increased, or (d) engage or continue to en- 
gage in or in any manner encourage or 
sanction any strike or other action which 
shall interfere with work or production at 
any of the steel plants or fabricating works 
of the Company for the purpose of securing 
any such increase or any such change or 
any other such action with respect to pen- 
sions or social insurance; and during the 
term of this Agreement the Company shall 
not have any obligation to negotiate or bar- 
gain with the Union with respect to any of 
the matters covered by clauses (a), (b), (c) 
and (d) of this paragraph 10. 


11. Section 1 of Article XIX of the agree- 
ment between the Company and the Union 
dated April 30, 1947, as amended and re- 
newed by the agreement between the parties 
dated July 17, 1948, is hereby amended to 
read as follows: 


“Section 1. Except as otherwise expressly 
provided in this Agreement or by the pro- 
visions of paragraph 12 of the agreement 
between the parties hereto dated October 31, 
1949, this Agreement shall become effective 
on October 31, 1949, and shall continue in 
effect to and including midnight of De- 
cember 31, 1951.” 


The existing Agreement is hereby reinstated 
and shall continue in full force and effect 
in accordance with its terms. 


12. Either party may on November 1, 
1950, give notice to the other party of the 
desire of the party giving such notice to 
negotiate with respect to a general and uni- 
form change in wage rates. After the giving 
of such notice and before the parties shall 
reach an agreement on such matter (and 
during the period of any strike or lockout 
which shall occur as permitted by the provi- 
sions of this paragraph 12), neither party 
shall request the other party to bargain or 
continue to bargain with respect to any other 
matter and neither party shall have any obli- 
gation to negotiate or bargain with the other 
party with respect to any such other matter. 
Within thirty days after the giving of such 
notice, the parties shall meet to negotiate 
with respect to the matter described in the 
first sentence of this paragraph 12. If the 
parties shall not agree with respect to such 
matter by midnight of December 31, 1950, 
either party may thereafter resort to strike 
or lockout, as the case may be, in support 
of its position in respect of such matter; and, 
if such a strike or lockout shall occur, the 
Existing Agreement shall terminate at the 
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begining of such strike or lockout; provided, 
however, that, if and when the parties shall 
have reached an agreement with respect to 
such matter, the Existing Agreement shail 
be reinstated and there shall be added to and 
incorporated therein such additional provi- 
sions as shall have been agreed to with re- 
spect to such matters only, and no others, 
and the Existing Agreement, as so modified, 
shall thereafter continue in effect to mid- 
night of December 31, 1951. 

13. This Agreement is in full settlement 
of all the issues in dispute between the Com- 
pany and the Union and the Union shall 
cause the strike of Employees at the plants 
and works of the Company to be terminated 
at 12:01 a. m. on November 1, 1949. The 
Employees who were on September 30, 1949, 
on the payrolls of the Company will be re- 
turned to work as soon as the orderly re- 
sumption of operations will permit. 


14. This Agreement is made with the un- 
derstanding that (the provisions of Section 
VII of the Pension Plan to the contrary not- 
withstanding) the Pension Plan will con- 
tinue in effect in so far as it applies to the 
Employees, without modification or change, 
during the term of the Existing Agreement 
and that at any time after the expiration of 
the Extsting Agreement Bethlehem Steel 
Corporation shall be as free to act with 
reference to the Pension Plan as it was prior 
to the execution of this Agreement. 

15. This Agreement shall become effec- 
tive on October 31, 1949, and shall remain in 
effect until midnight of December 31, 1951, 
and thereafter it shall continue in effect, if 
and so long as the Pension Plan in so far as 
it applies to the Employees and the obliga- 
tions of the Company under the provisions 
of paragraphs 4, 5, 6, 7, 8 and 9 of this 
Agreement shall continue to be complied 
with without modification or change, but not 
later than October 31, 1954. 

BETHLEHEM STEEL COMPANY 
by 
J. M. Larkin 
UNITED STEELWORKERS OF 
AMERICA 
by 
Philip Murray 





October 31, 1949 


Unitep STEELWORKERS OF AMERICA, 
Commonwealth Building, 
Pittsburgh, Pennsylvania. 


Dear Sirs: 


This will confirm the understanding be- 
tween Bethlehem Steel Company (herein- 
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after called the Company) and United 
Steelworkers of America (hereinafter called 
the Union), as hereinafter set forth, with 
reference to the agreement which the Company 
and the Union have signed contemporane- 
ously herewith (hereinafter called the Pen- 
sion Agreement) relating to pensions and 
insurance for the employees who shall be in 
the bargaining units which are defined in 
the collective bargaining agreement between 
the parties dated April 30, 1947, as amended 
and renewed by the Agreement between the 
parties dated July 17, 1948, and as further 
amended by paragraph 11 of the Pension 
Agreement, which collective bargaining agree- 
ment, as so renewed and amended, is herein- 
after called the Existing Agreement. 


1. The Pension Agreement is contingent 
upon and subject to obtaining the necessary 
approval of the Commissioner of Internal 
Revenue of the trust or trusts established 
under the Pension Plan of Bethlehem Steel 
Corporation and Subsidiary Companies, as 
amended by the Pension Agreement, as ex- 
empt under the provisions of Section 165 of 
the Internal Revenue Code. 


2. If the stockholders of Bethlehem Steel 
Corporation shall fail by March 1, 1950, to 
approve the amendments of said Pension 
Plan which are set forth in paragraph 3 of 
the Pension Agremeent, the Pension Agree- 
ment and the Existing Agreement shall 
terminate on said date. 


Please confirm that the foregoing cor- 
rectly sets forth the understanding between 
the Company and the Union by signing the 
form of confirmation on the attached copy 
of this letter and returning it to us. 


BETHLEHEM STEEL COMPANY 


by 
J. M. Larkin 
Confirmed: 
UNITED STEELWORKERS OF 
AMERICA 
by 


Philip Murray 





October 31, 1949 


UNITED STEELWORKERS OF AMERICA, 
Commonwealth Building, 
Pittsburgh, Pennsylvania. 


Dear Sirs: 

This will confirm the understanding 
between Bethlehem Steel Company (herein- 
after called the Company) and United Steel- 
workers of America (hereinafter called the 
Union), as hereinafter set forth, with refer- 
ence to the agreement which the Company 
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and the Union have signed contemporane- 
ously herewith (hereinafter called the Pen- 
sion Agreement) relating to pensions and 
insurance for the employees who shall be in 
the bargaining units which are defined in the 
collective bargaining agreement between the 
Company and the Union dated April 30, 
1947, as amended and renewed by the Agree- 
ment between the parties dated July 17, 1948, 
and as further amended by paragraph 11 of 
the Pension Agreement, which collective 
bargaining agreement, as so renewed and 
amended, is hereinafter called the Existing 
Agreement, 


1. The present practice of designating the 
members of the General Pension Board un- 
der the Pension Plan of Bethlehem Steel 
Corporation and Subsidiary Companies (here- 
inafter called the Pension Plan) shall be 
continued. 


2. The present practice of not designating 
Local Pension Boards under the Pension 
Plan shall be continued. 


3. The present practice of not giving effect 
to the provisions of Paragraph 3 of Section 
II of the Pension Plan with respect to em- 
ployees who are in the bargaining units 
which are defined in the Existing Agreement 
shall be continued. 


4. The provisions of Paragraph 1 of Sec- 
tion VI of the Pension Plan shall not be 
deemed to modify the provisions of the Ex- 
isting Agreement. 


5. The present practice of the General 
Pension Board in not interpreting the provi- 
sions of Paragraph 2 of Section IV of the 
Pension Plan to authorize the deduction of 
payments under any state law approved pur- 
suant to Title I of the Social Security Act, 
as amended, shall be continued. 


6. The understanding hereinabove de- 
scribed is for the term of the Pension Agree- 
ment. 


7. The General Pension Board shall not 
take any action under Paragraph 3 of Sec- 
tion VI of the Pension Plan with respect to 
the pension of any pensioner who at the time 
of his retirement during the term of the Pen- 
sion Agreement was in a bargaining unit which 
was covered by the Existing Agreement. 

Please confirm that the foregoing cor- 
rectly sets forth the understanding between 
the Company and the Union by signing the 
form of confirmation on the attached copy 
of this letter and returning it to us, 


BETHLEHEM STEEL COMPANY 
by 
J. M. Larkin 


Bethlehem Steel Plan 





Confirmed: 
UNITED STEELWORKERS OF 
AMERICA 
by 
Philip Murray 





PENSION PLAN 


(Adopted January 25, 1923, as amended 
to July 30, 1948.) 


Section 1. Definitions. 


Wherever used in this Pension Plan: 


1. The term “the Corporation” means 
Bethlehem Steel Corporation (a Delaware 
corporation) or any corporation which shall 
be a successor to it in ownership of substan- 
tially all its assets. 


2. The term “Employee” means any per- 
son (including any officer and also any di- 
rector other than a director active only in 
that capacity) who is or shall have been 
employed by an Employing Company (as 
the term “Employing Company” is herein- 
after defined) on regular full time service 
and whose place of employment is in the 
United States or whose compensation is paid 
in United States currency, and any such 
other person in the full time service of an 
Employing Company outside the United 
States as may be designated as an Employee 
under this Pension Plan by the General Pen- 
sion Board constituted as hereinafter provided. 


3. The term “Employing Company” means 
(a) the Corporation, (b) any subsidiary com- 
pany (as the term “a subsidiary company” 
is hereinafter defined) and (c) any corpora- 
tion which prior to March 1, 1941, was 
merged into or consolidated with the Cor- 
poration or any subsidiary company. In 
case the Corporation shall after March 1, 
1941, acquire shares of stocks or properties 
of any other corporation, the question of 
whether such other corporation shall be re- 
garded for the purposes of this Plan as an 
Employing Company shall be as determined 
by the Corporation at or after the date of 
acquisition thereof. 

4. The term “a subsidiary company” 
means any corporation at least 95% of whose 
capital stock was on March 1, 1941, owned, 
directly or indirectly, by the Corporation. 


Section Il. Administration. 


1. The administration of this Plan shall 
be in charge of a General Pension Board, 
which shall consist of five or more officers or 
employees of the Employing Companies to 
be appointed by the Board of Directors of 
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the Corporation and to serve until their suc- 
cessors shall have been appointed in like 
manner, 

2. Subject to action by the Board of Di- 
rectors of the Corporation, the General Pen- 
sion Board shall have the following powers 
and duties: 

a. To grant such pensions as are provided 
for under this Plan. 


b. To make and enforce such rules and 
regulations as it shall deem necessary or 
proper for the efficient administration of 
this Plan, and to decide such questions as 
may arise in connection with the operation 
of this Plan. 

c. To appoint representatives or Local 
Pension Boards at the plant or operation or 
any of the plants or operations of an Em- 
ploying Company to assist the General Pen- 
sion Board in the administration of this Plan. 

Any action by the General Pension Board 
shall require the written approval or the 
affirmative votes of a majority of its members. 

3. The General Pension Board shall have 
the power to receive contributions made by 
or on behalf of any of the Employees and to 
apply such contributions to the acquisition 
of annuities or pensions in addition to those 
provided for under Section IV hereof. 


Section Ill. Eligibility. 


1. Any Employee who, at the time of his 
retirement, shall have had at least 25 years 
continuous service determined as provided 
in Section V hereof and shall have attained 
the age of 65 years shall be entitled to re- 
ceive a Pension. He may, however, remain 
in the service of an Employing Company 
after attaining such age with the consent of 
the management of such Employing Com- 
pany and upon his retirement at any time there- 
after shall be entitled to receive a Pension. 


2. Any Employee who shall have had at 
least 15 years continuous service determined 
as provided in Section V hereof and who 
shall have become through some unavoid- 
able cause permanently incapacitated or who 
for any other reason shall retire with the 
consent of the management of the Employ- 
ing Company by which he shall then be em- 
ployed may, at the discretion of the General 
Pension Board, be granted a Pension by it 
upon his retirement from active service. 


3. Each application for a Pension shall be 
in writing on a form provided by the Gen- 
eral Pension Board, and shall be made to 
the General Pension Board or to the Local 
Pension Board, if any, at the plant or op- 
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eration at which the applicant shall then be 
employed or to any representative of the 
General Pension Board designated by it for 
the purpose. The General Pension Board 
may require any applicant for a Pension to 
furnish to it such information as it in its 
discretion shall require. 


Section IV. Pension Allowance. 


1. The monthly amount of any Pension 
granted hereunder shall equal one per cent 
of the average monthly compensation re- 
ceived by the applicant from one or more 
Employing Companies for services rendered 
during the one hundred and twenty calendar 
months next preceding the month in which 
the applicant shall retire, multiplied by the 
number of years of his continuous service 
(the monthly amount in each case to be 
adjusted to the nearest dollar, cents being 
eliminated); provided, however, (1) that, if 
by reason of temporary layoffs or other 
unusual conditions such average monthly 
compensation in the judgment of the Gen- 
eral Pension Board shall not be fairly rep- 
resentative of the normal earnings of such 
applicant, said Board may, for the purpose 
of calculating the Pension of such applicant, 
make such adjustments in the actual earn- 
ings of such applicant for said one hundred 
and twenty calendar months as it shall 
deem equitable; (2) that, subject to the 
provisions of clause (3) of this paragraph, 
no Pension shall be at a rate of less than 
six hundred dollars per year; and (3) that 
the amount of any Pension granted under 
Paragraph 2 of Section III hereof may in 
the discretion of said Board be less than the 
amount that would result from the calcu- 
lation and minimum amount above prescribed. 


2. If any Pensioner is or shall become, or 
upon application would become, entitled to 
any annuity, pension or payment of similar 
kind by reason of any law of the United 
States of America or of any foreign country, 
or of any state, district, territory or subdivi- 
sion of, or subject to the jurisdiction of, 
either thereof (hereinafter called a Public 
Pension), or to any other pension or pay- 
ment in the nature of a pension from any 
source or fund (other than a persion trust 
of the character described in Section VIII 
hereof) to which source or fund any of the 
Employing Companies shall have directly or 
indirectly contributed (any such other pen- 
sion or payment in the nature of a pension 
being hereinafter referred to as Other Pen- 
sion), then the amount of the Pension pay- 
able under this Plan to such Pensioner for 
any period shall be reduced by the amount 
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of any such Public Pension and/or any such 
Other Pension paid or payable to him or 
that would upon application become payable 
to him for the corresponding period; pro- 
vided, however, that, if such Pensioner shall 
have contributed to the source or fund out 
of which such Other Pension shall be paid 
or become payable or would become payable 
upon application, then the amount by which 
the Pension payable under this Plan for any 
period shall be reduced in accordance with 
the foregoing provisions of this Paragraph 
2 shall be decreased by the amount of that 
part of such Other Pension for the corre- 
sponding period which shall be attributable 
to the contributions which such Pensioner 
shall have made to such source or fund. As 
used herein, the term “Public Pension” does 
not include a Pension granted for or on 
account of military service. 


3. If any Pensioner is or shall become 
entitled to or shall be paid any discharge, 
liquidation or dismissal allowance or pay- 
ment of similar kind by reason of any plan 
of any of the Employing Companies, or in 
respect of which any of them shall have 
directly or indirectly contributed, or by rea- 
son of any law of the United States of 
America or of any foreign country, or of 
any state, district, territory or subdivision 
of, or subject to the jurisdiction of, either 
thereof, then the total amount paid or pay- 
able to him in respect of any such allowance 
or payment may, in the discretion of the 
General Pension Board, be deducted from 
the amount of any Pension to which such 
Pensioner would otherwise be entitled under 
this- Plan upon retirement; provided, how- 
ever, that, if such Pensioner shall have con- 
tributed to the source or fund out of which 
such allowance or payment shall be paid or 
become payable, then the amount which 
may, in the discretion of the General Pen- 
sion Board, be deducted from the amount 
of any such Pension in accordance with the 
foregoing provisions of this Paragraph 3 
shall be decreased by the amount of that 
part of such allowance or payment which 
shall be attributable to the contributions 
which such Pensioner shall have made to 
such source or fund. 


4. Each Pension shall be paid in monthly 
instalments, The first monthly instalment 
of the Pension of each Pensioner shall be 
payable during the month next following 
the month in which he shall retire, and the 
last monthly instalment of such Pension 
shall be payable, to his widow or other de- 
pendents, during the month next following 
the month in which the death of such Pen- 
sioner shall occur. 


Bethlehem Steel Plan 


Section V. Determination 
of Service. 


1. The term “continuous service” as used 
in this Plan means continuous service in the 
employ of one or more of the Employing 
Companies, except as in this Section V oth- 
erwise provided. 

2. The number of years of continuous 
service of any Employee shall be conclusively 
determined for all purposes of this Plan by 
the General Pension Board. 

3. Temporary layoffs on account of ill- 
ness or reduction of forces shall not be con- 
sidered as breaks in continuity of service, 
except in cases where the Employee fails to 
return promptly after he shall have recov- 
ered from such illness or fails to accept em- 
ployment when offered. When any such 
absence exceeds six consecutive months, the 
period of time in excess of such six months 
shall be deducted in computing the term of 
continuous service of such Employee. 


4. The continuous service record of an 
Employee who shall have been absent in mil- 
itary service for the United States of Amer- 
ica or who shall have been absent on leave 
for other service to the United States of 
America or for military or other service to 
any subdivision thereof shall not be affected 
by his absence. 


5. The number of years of service of any 
Employee may include, in the discretion of 
the General Pension Board, (a) the periods 
of service rendered by such Employee in 
connection with properties or businesses at 
any time owned by an Employing Company 
and which was rendered prior to the acqui- 
sition of such properties or businesses by 
such Employing Company, and (b) the pe- 
riods of service rendered by such Employee 
in other activities relating to or affecting the 
interest of any of the Employing Companies. 


Section VI. General Regulations. 


1. This Plan is strictly a voluntary pro- 
vision on the part of the Employing Com- 
panies, and shall not be deemed to constitute 
a contract between any one or more Em- 
ploying Companies and any Employee or to 
be a consideration for, or an inducement or 
condition of, the employment of any Em- 
ployee. Nothing contained in this Plan shall 
be deemed to give any Employee the right 
to be retained in the service of an Employ- 
ing Company or to interfere with the right 
of the Employing Company by which he 
shall then be employed to discharge or re- 
tire any Employee at any time. 
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2. No assignment of any Pension will be 
recognized or permitted, nor shall any Pen- 
sion or payment on account of any Pension 
be subject to attachment or other legal proc- 
ess for or against the Pensioner. 

3. The General Pension Board shall have 
the absolute right to cancel or suspend pay- 
ment of the Pension of any Pensioner when- 
ever it shall consider such Pensioner is 
undeserving for any reason. 


Section Vil. Amendment or 


Termination. 


The Board of Directors of the Corpora- 
tion shall have the right to modify, change, 
or terminate this Plan at any time; provided, 
however, that no Pension already granted 
at the time of any modification of, or change 
in, or the termination of, this Plan shall be 
discontinued or reduced except as provided 
in Paragraph 3 of Section VI hereof; and 
provided, further, that this Plan shall not 
be so modified or changed as to result in the 
payment of any Pension in excess of that 





which may be paid in accordance with the 
provisions of Paragraph 1 of Section IV of 
this Plan. Notice of any such modification 
or change or of such termination shall be 
posted conspicuously at each plant of the 
Employing Companies at least thirty days 
prior to its effective date. 


Section VIII. 


* The Corporation may pay or cause to be 
paid into one or more pension trusts such 
amounts as its Board of Directors shall ap- 
prove. The moneys so paid into such trust 
or trusts shall be used only for the payment 
of Pensions to Employees of the respective 
Employing Companies which shall pay such 
moneys into such trust or trusts, or, if not 
required therefor, for such other purposes 
as are for the exclusive benefit of such Em- 
ployees. The aggregate of the moneys that 
shall be in such trust or trusts shall not at 
any time exceed the estimated amounts that 
will be required for the payment of Pen- 
sions to such Employees. 


Pension Trust. 


PITTSBURGH.—The nation’s steel strike was virtually cleaned up as 
United States Steel signed with the CIO United Steelworkers to end the walk- 
out of 170,000 workers. CIO President Philip Murray signed the contract calling 
for company-paid $100 monthly pensions, as John A. Stephens, United States 


Steel’s vice president, watched. 


234 


December, 1949 © Labor Law Journal 





wae ae 





sew tis 





i al 8 nl i Ara 


i 
; 
: 
{ 











Labor Relations 








Decisions of Courts ° 


* Administrative Agencies 





HAT desperate scratching around for a 

story that afflicts most newsmen at one 
time or another is something of which a 
labor law reporter is blissfully unaware. The 
day he runs out of copy he will be sure that 
Utopia has been reached: a place where no 
one works and no one is governed. Until 
that day arrives, he need only choose, from 
a bewildering assortment of material, which 
stories he thinks most interesting and most 
significant. Only the limits of time and 
space (and the inexorable scissors of the 
make-up editor) prevent him from going on 
and on and on, enthusiastically relating one 
story after another. Here are the news items 
that seemed especially noteworthy this month: 


WHO GETS THE FUNDS? ... One of 
the big questions in the CIO split with 
its so-called left-wing internationals is 
concerned with control of union funds. 


Some internationals which were ex- 
pelled by the CIO are faced by a split 
within the international itself. Several 


dissatisfied locals have seceded, or tried 
to secede, from the internationals and 
affiliate with new internationals formed 
by the CIO. And even within secessionist 
locals themselves there are splits: perhaps 
a majority of members of a particular local 
want to secede, but there may be some 
who don’t. In such a case, there’s bound 
to be a struggle between the secessionists 
and the stand-patters for control of the 
local’s property. In one of the first court 
contests on this point, the nonseces- 
sionists won. 


They had sued to compel return of local 
union property which the secessionists had 
transferred to a corporation set up to hold 
the property in order to prevent the national 
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union from seizing it. The federal court 
which decided the case said that the rights 
of the parties were determined by the 
constitutions of the local union and of 
the national with which it was affiliated. 
The transfer of property was inconsistent 
with these constitutions, the court said, 
because it interfered with the rights of 
inembers to have union property used 
only for the purposes declared in the 
constitutions. Even though a majority of 
members had approved the transfer, the 
court asserted, “a majority cannot, against 
the will of a minority, or even against the 
will of a single;member, divert such funds 
for uses other than those permitted by 
the constitution and the by-laws of the 
association.” Therefore, the transfer was 
invalid and the corporation was ordered 
to return the funds. Moreover, the 
local officers were enjoined from further 
attempts to dispose of the property 
(Seslar v. Union Local 901, 17 Lapor Cases 
q 65,415 (DC Ind.)). 


CROSSING PICKET LINES... A rail- 
road was ordered by a federal court to 
transport property of a strikebound em- 
ployer upon reasonable request, even though 
doing so meant crossing picket lines around 
the employer’s plant. The railroad had 
failed to carry the employer’s property 
when railroad workers refused to cross 
the picket line. Ruling that the railroad, 
as a common carrier, had a duty to trans- 
port the property, the court said that the 
existence of the picket line was no defense, 
since there was no violence or intimida- 
tion by the pickets to interfere with the 
railroad’s operations (Pacific Gamble Rob- 
inson Company, 17 Lapor CAses § 65,345 
(DC Minn., 1949)). 
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FORCING REMOVAL OF FIXTURES 


..- By forcing a tavern owner to rip out 
fixtures newly installed by a contractor’s 
C1IO-member employees, a group of AFL 
building trades unions violated Taft-Hart- 
ley’s secondary-boycott ban, an NLRB 
trial examiner ruled. In his report, the 
examiner said that while the tavern was 
being constructed, AFL craftsman, on be- 
ing told by their unions that the job was 
“unfair”, quit work on the project and 
did not return until the tavern owner had 
the ClO-installed fixtures removed and 
made arrangements for other fixtures to 
be installed by AFL labor. The AFL unions 
unlawfully boycotted the contractor who 
used CIO labor, the examiner found, by 
placing his name on an “unfair” list and 
telling the craftsmen working on the tav- 
ern that the job was “unfair”. The crafts- 
men knew, the examiner declared, that if 
they continued to work on the project 
they would be disciplined by their unions; 
hence, the unions were held guilty of in- 
ducing employees to strike in aid of a 
secondary boycott (J. E. Kimsey, d. b. a. 
Kimsey Manufacturing Company, NLRB 
Case No. 19-CC-12). 


GOOD LABOR RELATIONS PAYS... 


Twenty-seven years of peaceful bargaining 
relations with a union paid off for two 
employers when they were accused by a 
rival union of unfair labor practices. De- 
nying enforcement of an NLRB order 
commanding the employers to stop inter- 
fering with their employees’ organizational 
rights, a federal court decided that the 
few incidents on which the interference 
charge was based were not serious enough 
to lead employees to think they were man- 
agement-inspired, in view of the long his- 
tory of peaceful labor relations (VLRB 
v. Public Service Co-ordinated Transport, 
17 LaBor CAses { 65,422 (CA-3)). 


In another case, a company’s good faith 
saved it from punishment for contempt of 
court, even though it had violated a court 
decree enforcing an NLRB order direct- 
ing the company to bargain with a union. 
Granting that the company’s insistence 
upon nonunion employees’ approval of 
contracts and its refusal to permit the 
union to be represented at adjustment of 
individual grievances were both unlawful, 
the court nevertheless concluded that the 
company’s conduct was not punishable as 
“deliberate or knowing” contempt, because 
the company had acted in good faith and 
in the belief that it was within its rights, 
thinking that it was duty-bound to take the 
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position it did on those two issues in order 
to protect nonunion employees (NLRB v. 
Corsicana Cotton Mills, 17 Laspor CASEs 
7 65,353 (CA-5)). 


THE BOSS SAYS “WHEN?” ... You can 


dust off and polish up the old joke about 
the man who said he never had to worry 
about vacations because his boss said “when” 
and his wife said “where”. The point of 
that story—or at least one of the points— 
still holds good: the boss does say “when”. 
The Supreme Court of Wisconsin, deny- 
ing vacation pay to employees who took 
their vacations at the time fixed by their 
union instead of at the time set by their 
employer, declared that employees have 
no right to take vacations at any time they 
wish without their employer’s agreement 
(Skibb v. J. I. Case Company, 17 LAsor 
CASEs J 65,368). 


NO ADMITTANCE ... A motion picture 


cameraman who said he was unable to 
get a job because a photographers’ union 
which had closed-shop contracts with vir- 
tually all movie producers refused to ad- 
mit him to membership, even though he 
was qualified, lost out in the first round 
of his damage suit against the union. A 
federal court of appeals, sustaining a lower 
court’s dismissal of the suit, said that the 
closed-shop contracts, made under the 
Wagner Act, were good until they expired 
and that neither the antitrust prohibitions 
of the Sherman Act nor the due process 
requirements of the Fifth Amendment to 
the United States Constitution applied 
(Courant v. International Photographers of 
the Motion Picture Industry, Local 659, 17 
Labor CASES § 65,333 (CA-9)). 


A steamfitter met the same fate—suit dis- 
missed—when he brought action against 
a union for refusing to admit him to mem- 
bership or to permit him to work without 
being admitted to membership, The New 
York Supreme Court, pointing out that 
there was no charge that the denial of 
membership was brought about by unlaw- 
ful conduct, coercion or other improper 
means, declared that “membership in a 
labor union is a privilege which the law 
in this state permits a union to deny, how- 
ever worthy the applicant and unfortunate 
his economic plight because of his exclu- 
sion” (Feinne v. Monahan, 17 Laspor CAsEs 
{ 65,379). 

In a somewhat similar case, several non- 
members sued a union for withdrawing 
the temporary work permits it had issued 
to them, They, too, lost their case. The 
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New York Supreme Court ruled that the 
union might withdraw the permits at will, 
if the withdrawal were not made in bad 
faith or with fraudulent intent (Neri v. 
Hall, 17 Lasor Cases § 65,354). 


On the other hand, at least one state— 
California—says that a union can’t arbi- 
trarily exclude applicants from membership 
and thus bar them from jobs, although it 
may reject them if they fail to comply 
with reasonable qualifications (Dotson v. 
International Alkiance of Theatrical Stage 
Employees, 17 Lasor Cases { 65,384). 


In the federal field, Taft-Hartley’s closed- 
shop ban is being strictly enforced; the 
NLRB condemns indirect, as well as 
direct, attempts to obtain more rigorous 
union-security provisions than the law 
allows. Two unions—the International 
Typographical Union and one of its locals 
—ran afoul of the statute’s prohibitions 
when they adopted a “no contract” bar- 
gaining strategy. Under a continuing 
threat of strike, the unions had insisted, 
the NLRB found, upon “closed-shop” 
conditions of employment and had re- 
fused to sign any contract with newspaper 
publishers, in an attempt to by-pass Taft- 
Hartley’s anti-closed-shop provisions. The 
attempt failed; the Board said that the 
“no contract” tactics—and even the unions’ 
later offer of a contract cancellable on 
sixty days’ notice—were adopted for an 
illegal purpose: to force “closed-shop” 
conditions (American Newspaper Publish- 
ers Association, 86 NLRB, No. 115, and 
Chicago Newspaper Publishers Association, 
86 NLRB, No. 116). 


GOOD FAITH BARGAINING ... Both 
employers and unions are required, under 
the Taft-Hartley Act, to bargain in good 
faith. What constitutes a refusal to bar- 
gain in good faith has been the issue in a 
long line of cases. Here are some of the 
latest rulings: 

An employer refused to bargain in good 
faith, a federal court said, when, he in- 
sisted that a contract be approved by non- 
union employees and refused to include a 
provision in the contract permitting a 
union representative to be present at ad- 
justment of individual grievances (NLRB 
v. Corsicana Cotton Mills, 17 LAsor CASES 
7 65,353 (CA-5)). 

An NLRB trial examiner held an employer 
guilty of refusing to bargain by insisting 
upon a “management rights” clause of its 
own wording, instead of bargaining with 
the union on the wording of the clause 
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(American National Insurance Company, 
NLRB Case No. 39-CA-33). 

An employer’s “take-it-or-leave-it” atti- 
tude toward contract proposals showed a 
lack of good faith in bargaining, ruled 
the NLRB, especially when the employer 
had given no real authority to its only 
negotiator and had insisted upon sole con- 
trol over wages, hours and other condi- 
tions of employment, instead of bargaining 
on them (Brown and Root, Inc., 86 NLRB, 
No. 72). 

Posting current shop rules without con- 
sulting the union is not refusing to bar- 
gain, the NLRB decided; but the same 
employer did violate the NLRA’s bargain- 
ing requirements by refusing to embody 
in a written contract an agreement with 
the union to maintain the existing wage 
scale and working conditions until a cer- 
tain date (Mason and Hughes, Inc., 86 
NLRB, No. 128). 


On the union side of the bargaining pic- 
ture, the NLRB’s General Counsel, con- 
tending that a union was unlawfully refusing 
to bargain by striking before the expira- 
tion of its contract, sought and obtained 
an injunction against the strike. In ex- 
plaining why he exercised his rarely-used 
discretionary power, under Section 10 (j) 
of the Taft-Hartley Act, to seek injunc- 
tions against unfair labor practices, the 
General Counsel said that the strike had 
shut down the entire cement production 
of Puerto Rico and had stopped practically 
all construction there (NLRB v. Union de 
Trabajadores de la Industria del Cemento 
Ponce, 17 LABor CASEs ¥ 65,361 (DC Puerto 
Rico) ). 


RIVAL UNIONS SEEKING DIFFER- 


ENT UNITS ...A union seeking an 
NLRB-directed election must show that it 
represents at least thirty per cent of the 
employees in the proposed bargaining unit. 
If a rival union wants to represent the 
same unit, it may intervene in the election 
proceeding and it will be placed on the 
ballot if it makes some showing of interest 
(but not necessarily thirty per cent) among 
the employees involved. When, however, 
the rival union wants to represent a dif- 
ferent bargaining unit—for example, if it 
wants to carve out a craft unit from an 
existing industrial unit—then it must show 
at least thirty per cent interest among em- 
ployees in the unit it seeks, whether it 
comes in on a separdte petition or as an 
intervenor in a case involving the larger 
unit (Boeing Airplane Company, 86 NLRB, 
No. 47). 
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BREACH OF UNION CONTRACT... 


Section 301 of the Taft-Hartley Act per- 
mits suits “for violation of contracts be- 
tween an employer and a labor organization 

. or between any such labor organiza- 
tions.” That section is not limited to suits 
for damages for breach of contract, a fed- 
eral court decided; it may also be used to 
support a suit for a declaratory judgment 
(Studio Carpenters Local Union 946 v. 
Loew’s Inc., 17 Lavor CAsEs J 65,356 (DC 
Calif.)). However, declaratory relief will 
not be given if the contract has expired 
at the time suit is brought (Mackay v. 
Loew’s Inc., 17 LAsor Cases §[ 65,357 (DC 
Calif.) ). 


Furthermore, only employers and labor 
organizations may sue under that section 
for breach of a union contract; individual 
union members have no standing to sue, 
either individually or in a class action 
(Schatte v. International Alliance of The- 
atrical Stage Employees, 16 LABor CASES 
65,259 (DC Calif.)). 


EVERYBODY GETS IN THE ACT... 


Besides the ordinary procedure followed 
in all unfair labor practice cases, two other 
courses are open to the NLRB whenever 
it is faced with charges that a union is 
sponsoring an illegal jurisdictional strike. 
The Board may, under Section 10 (1) of 
the NLRA, ask a federal court to enjoin 
the strike; and it must, under Section 10 
(k) of the act, hold a hearing and decide 
the dispute, unless the parties themselves 
settle it. If no settlement agreement can 
be reached, then the NLRB will proceed 
just as it does in other unfair practice 
cases: issue a complaint, hold a hearing 
before a trial examiner (who will write a 
report and recommendation) and, finally, 
decide the case itself, if the examiner’s 
report is contested, Because of the variety 
of procedures open in jurisdictional strike 
cases, at least four tribunals or officers 
(and possibly more than four) may eventu- 
ally rule on a single case: a federal court, 
deciding an injunction petition (and higher 
courts reviewing its decision, if appealed); 
the NLRB, passing on the merits of the 
dispute; a trial examiner, making a pre- 
liminary recommendation on the unfair 
practice charges; and the NLRB itself, de- 
ciding those charges. In addition, if the 
NLRB finally issues an order, the order 
may be attacked in court on appeal or in 
enforcement proceedings. It is important, 
then, in analyzing a decision in a juris- 
dictional strike case to see at just what 
stage in the proceedings the decision was 
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issued and to bear in mind what further 
rulings are likely to follow. This month, 
two jurisdictional strike rulings are fea- 
tured: one by a federal court in an injunc- 
tion case, the other by a trial examiner 
passing on unfair practice charges. 


Enjoining a jurisdictional strike in a dis- 
pute between roofers and carpenters.on a 
housing project, a California district court 
said that because the rights of only six 
workers were involved, the public interest 
would best be served by enjoining the 
strike so that 400 to 500 other employees 
could be kept on the job and the housing 
project completed (NLRB-v. Roofers and 
Waterproofers Union, 17 LaAsor CASES 
q 65,321). 


An NLRB ttrial examiner found a long- 
shoremen’s union guilty of continuing a 
jurisdictional strike after the Board itself 
had determined that the union was not 
entitled to the work involved. He recom- 
mended that the union be ordered to stop 
picketing and otherwise encouraging em- 
ployees to strike for the purpose of forc- 
ing the employer to assign longshore work 
to members of the union (Juneau Spruce 
Corporation, NLRB Case No, 19-CD-4). 


CERTIFICATION PAYS DIVIDENDS 


.-. It was a well-established rule of NLRB 
procedure under the Wagner Act that the 
Board would refuse to direct a representa- 
tion election leading to certification of a 
union if the employer involved voluntarily 
recognized that union as bargaining agent 
of his employees. This was so because, in 
such a case, there was no “question” of 
representation; therefore, there was no 
necessity for an election or for certifica- 
tion. After wrestling uneasily for some 
time with the question of whether or not 
that same policy should apply under the 
Taft-Hartley Act, the NLRB finally con- 
cluded, in a precedent-shattering decision 
in which the five Board members contrib- 
uted a total of three separate opinions, 
that even a union already recognized by 
an employer as the bargaining agent of his 
employees may still have an NLRB-di- 
rected election if it wants one (General 
Box Company, 82 NLRB, Ne. 75). The 
basic reason given by the Board for this 
policy reversal was that a recognized union 
is entitled to the same benefits and ad- 
vantages that a certified union enjoys un- 
der the Taft-Hartley Act, These benefits 
are many, and they are important; most 
significant perhaps are the advantages 
which a certified union enjoys in connec- 
tion with Section 8 (b) (4) of the Taft- 
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Hartley Act—the section which bans 
certain strikes and secondary boycotts. 
Under that section, only a certified union 
may lawfully induce employees of some 
“other employer” to strike for the pur- 
pose of compelling the primary employer 
to recognize the union; again, only certi- 
fied unions are protected against recogni- 
tion strikes by rival unions. Now, a recent 
representation case points up another ad- 
vantage of certification: the freedom from 
decertification and from rival claims that 
a certified union enjoys during the term 
of a contract made within a year from the 
date of certification, in the case in ques- 
tion, petitions to decertify a contracting 
union and to certify a rival union were 
filed before the expiration of a contract 
executed within a year after the employer 
had voluntarily recognized the contracting 
union. The Board refused to give the con- 
tract the protection that it would have 
given it had the union been certified, rather 
than voluntarily recognized, and the con- 
tract executed within a year after certifi- 
cation. Accordingly, since the decertification 
petition had been filed before the contract 
was executed, both that petition and the 
rival union’s certification petition were 
held to be timely filed, and an election 
was ordered (Monroe Co-Operative Oil 
Company, 86 NLRB, No. 20). 


BETWEEN THE DEVIL AND THE 


DEEP ... That’s where one company 
found itself when the NLRB refused to 
accept its excuse for discharging an em- 
ployee who refused to join the union. The 
excuse: that a state court had ruled that 
the company was obligated to make the 
discharge under the terms of a pre-Taft- 
Hartley maintenance-of-membership con- 
tract. The Board was unimpressed; it 
held that the discharge was illegal be- 
cause it was made after the contract ex- 
pired and after the Taft-Hartley Act, 
forbidding unauthorized union-security 
agreements, went into effect. In its deci- 
sion, the Board declared that the action 
of the state court was not binding upon 
the Board; besides, the NLRB continued, 
the state court decree was only a declara- 
tory judgment, not an order to discharge 
the employee (Combustion Engineering 
Company, Inc., 86 NLRB, No. 118). 


IT’S NO SECRET ... Since the early days 
of the Wagner Act, the NLRB has insisted 
that wages—once a personal matter be- 
tween the company and the worker—can- 
not be kept secret from the union. In a 
series of decisions, it has specified just 
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what wage information must be given and 
how it must be furnished. Recently, an 
NLRB trial examiner went even further: 
he ruled that a company claiming “ina- 
bility to pay” a wage increase must furnish 
the union with information on the com- 
pany’s financial condition. He recommended 
that the Board order the company to give 
the union data on “the amount of capital- 
ization, the amount and rate of dividends 
paid since April 25, 1946 [the beginning 
of the contract term], and a financial 
statement or a statement showing a break- 
down of the amounts expended for the 
various items of manufacturing costs, in- 
cluding wages, raw materials, salaries of 
officials, depreciation, and overhead, and/or 
such further information as will enable 
the union to understand [the company’s] 
position and to bargain intelligently thereon” 
(Southern Saddlery Company, Case No. 
10-CA-636). 

It’s not enough, an NLRB trial examiner 
decided, to list wage rates anonymously, 
identifying employees only by their de- 
partment numbers; the company must list 
employees by name, giving their job class- 
ifications as well. The union involved said 
it needed the information in order to de- 
termine whether a general increase had 
been uniformly applied and whether merit 
increases had been properly paid. The 
examiner agreed; without that informa- 
tion, he declared, the union would be 
“working in the dark.” He recommended 
that the company be ordered to furnish 
the union with a list of all employees in 
the unit by name, job classification, de- 
partment and payroll number, showing the 
salary of each employee before and im- 
mediately after the general increase, the 
present salary of each employee and the 
number of points each received in the last 
merit rating (B. F. Goodrich Company, 
Case No. 8-CA-209). 


In another case, the Board itself ruled 
that wage data need not be given in writ- 
ing; furnishing it to the union orally is 
enough (Cincinnati Steel Castings Company, 


86 NLRB, No. 83). 


NO MISFITS NEED APPLY... The 


only purpose of a preferential-hiring agree- 
ment, the union insisted, is to achieve 
union security; it casts no duty on the 
union. But the New York Supreme Court 
thought otherwise. The union’s promise 
to supply “competent” union workers and 
to tell the employer if it was unable to 
furnish “competent” workers required that 
the union act “in good faith and with 
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care,” the court said. “The employer is 
entitled to believe that each worker is fit 
for the task to which he is assigned as 
nearly and reasonably as the union can 
ascertain the fact,” the judge declared. 
On this basis, the court refused to dismiss 
a suit brought by an employer against a 
union for damages allegedly sustained 
through the union’s referral of two men 
about whom it had made no investigation 
(Columbia Casualty Company v. Mertin, 17 
Lapor CASEs { 65,397). 


VETS GET BROAD PROTECTION ... 
Veterans’ rights are not limited to getting 
their old jobs back and keeping them for 
a year, the United States Supreme Court 
ruled; they are also protected in their 
seniority rights even after the one year 
has ended and, presumably, as long as 
they stay on the job. Earlier, the court 
had interpreted the Selective Training and 
Service Act as entitling a veteran to a job 
comparable to that he would have held if 
he had remained continuously in civilian 
employment (Fishgold v. Sullivan Corpo- 
ration, 11 Lapor Cases {§ 51,232). Later, 
the Court decided that veterans were pro- 
tected for one year, not only from “dis- 
charge without cause,” but also from loss 
of other benefits (such as seniority) which 
were incidental to the job (Tratlmobile Com- 
pany v. Whirls, 12 LAsor CAses { 51,247). 
Now, the Court has declared that even 
after the one year is up an employer may 
not discriminate against veterans, as vet- 
erans, by changing their seniority status. 
Of course, any change in the seniority 
system which affects equally all employees, 
veteran and nonveteran alike, is permis- 
sible (Oakley v. Louisville & Nashville 
Railroad Company, supra). 

Discharging a veteran while he’s in the 
armed services won’t work—he’s still en- 
titled to his old job. What’s more, he’s 
entitled to the same rank and pay. Thus, 
a veteran who, before his induction, had 
been given a promotion and a salary in- 
crease by the company’s plant manager 
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had a right to be restored to the advanced 
position after his discharge, even though 
the plant manager had not informed the 
company management of the veteran’s 
promotion and increase and the increase 
had not appeared on the factory payroll 
but had been paid by another office of the 
company (Fuquea v. Wintuft Corporation, 
17 Lazor Cases § 65,371 (DC Ga.)). 


The one-year period during which a vet- 
eran is protected in his job does not mean 
that he cannot sue after the year is up if 
his employer has failed to reinstate him 
properly. There is no one-year statute of 
limitations on re-employment rights, the 
Supreme Court says (Oakley v. Louisville 
& Nashville Railroad Company, 17 Lapnor 
CAsEs { 65,409). e 


RACIAL DISCRIMINATION AMONG 


RAILWAY WORKERS. ... Nothing in 
the Railway Labor Act expressly prohibits 
a carrier or a union from discriminating 
against employees because. of their race. 
Nevertheless, the United States Supreme 
Court has held that such prohibition pro- 
ceeds from the ternis and policies of the 
statute. Recently, that Court, in a unani- 
mous decision, ruled that railroad employees 
may sue a union in a federal court for in- 
junctive relief against racial discrimination. 
In such a case, the court said, an injunc- 
tion is not barred by the Norris-La Guardia 
Act (Graham v. Brotherhood of Locomotive 
Firemen and Enginemen, 17 LApor CASES 
7 65,399). 

In another case, the United States Court 
of Appeals for the Eighth Circuit ruled 
that the discharge of a Negro railroad 
employee for breaking company rules did 
not violate the Railway Labor Act merely 
because he was not allowed to be repre- 
sented, at the investigation preceding his 
discharge, by a Negro attorney of his own 
choice. There was no showing, the Court 
said, that he was treated unfairly because 
of his race (Brooks v. Chicago, Rock Island 
& Pacific Railroad Company, 17 Laspor 
CAsEs § 65,414). 





FRENCH AUTOMOBILE PRODUCTION 


French automobile production jumped from 11,000 in January to 17,000 in 
June this year. Automobile exports have increased more than fourfold since the 
war—from 24,000 in 1938 to an expected total of 110,000 in 1949. Last year 
automobile exports brought a net profit of $90 million into the country. France 
has thus become the third largest producer of automobiles in the world. 
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“WW AGES” and “hours worked” are 
subjects of vital importance to every 
employer and every employee in the nation. 
They are the raison d’étre for the employ- 
ment relationship: the employer requires a 
certain number of man hours to carry on 
his business; wages are the ultimate goal 
of the employee. For the purposes of pro- 
tecting the workers’ health and assuring 
them marginal standards of living, govern- 
ments have forced a wedge into the relation- 
ship—state governments where the employers’ 
operations are purely local, the federal gov- 
ernment where interstate operations take place. 


Wage-hour laws enacted by states are 
usually an exercise of their inherent police 
power to protect the health and safety of 
their citizens. The comprehensive federal 
wage-hour law—the Fair Labor Standards 
\ct—was enacted by the federal Congress 
to counter the depression of the thirties; it 
aimed to raise wages and spread employ- 
ment. However, it was justified as an exer- 
cise of the government’s plenary power to 
regulate interstate commerce. This act grants 
minimum wages and overtime pay benefits 
to every employee engaged in interstate 
activities, unless he is specifically exempted 
by the statute. 

Trying to ascertain whether an employee 
is engaged in covered activities under the 
FLSA is often a ticklish problem, espe- 
cially if he is engaged in “fringe” produc- 
tion work. The 1949 amendments to the 
act, which were discussed in last month’s 
JourNAL and which will become effective 
on January 25, 1950, have added complica- 
tions by upsetting precedents already laid 
down. It will probably be several years 
before the courts can again carve out a 
satisfactory set of guideposts. 

The number of compensable hours which 
an employee had worked under the FLSA 
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was also a cloudy issue at one time, but 
since passage of the Portal-to-Portal Act 
in 1947, making “preliminary” and “postlimi- 
nary” activities noncompensable, the situa- 
tion has been clarified. No appreciable 
change was made in the Portal Act’s terms 
by the 1949 amendments. 

There are several other federal wage-hour 
laws which were patently designed to guard 
government purchasing, but speaking of one 
of them—the Walsh-Healey Public Con- 
tracts Act—the United States Supreme Court 
said: “Its purpose is to use the leverage 
of the Government’s immense purchasing 
power to raise labor standards.” Other stat- 
utes included in the category of government- 
contract laws are the Davis-Bacon Act, the 
“Kickback” (Copeland) Act, the Miller 
(Heard) Act and the Eight-Hour Law. 


Ranged alongside these multifarious wage- 
hour laws is a labyrinth of court decisions 
and administrative regulations, interpreta- 
tions and rulings which must be taken into 
consideration if extra-legal conduct is to be 
avoided, Even after consulting and digest- 
ing these judicial and administrative views 
on a particular statutory provision, there 
is no guarantee that a clear course of con- 
duct will show itself. The exact problem 
may not have been squarely hit by admin- 
istrative opinions; it may have been the 
subject of contradictory court rulings. 

In the face of this octopus-like wage-hour 
picture—reaching here and reaching there 
—we will glean the field each month to 
present in concise form new wage-and-hour 
developments, any clarification of opaque 
issues and, by far the most important dur- 
ing the immediate months to follow, the 
shaping-up of the embryonic 1949 amend- 
ments to the FLSA. The amendatory pro- 
visions are fraught with complexities and 
anomalies—some of which, perhaps, will be 
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clarified by administrative regulations and 
interpretations, many depending upon court 
decisions to supply the beacon. 

When compiling the column this month, 
an eye was kept on the FLSA amendments 
which will become effective in January so 
that any changes they will make on the 
summarized rulings and decisions could be 
called to your attention. 


Holiday Pay Problems 


Because Christmas and New Year’s Day 
fall on Sundays this year, there will be un- 
usual problems in some cases when it comes 
to figuring payrolls. Although no fedéral or 
state law requires an employer to pay his work- 
ers for time off on these holidays, if such an 
obligation is assumed under an employment 
contract—either union or individual—then the 
effect of the Fair Labor Standards Act on such 
payments must be considered when com- 
puting wages due employees who work more 
than forty hours a week on interstate activi- 
ties. Employees performing such activities 
must be paid time and one half their “regular 
rates” for hours worked beyond forty weekly. 
Pay received for the holiday might affect 
their regular rates and, in turn, their over- 
time pay. 


“Holiday” rules—The “holiday” rules 
which have crystallized under the FLSA 
are several in number: 


(1) Idle-time premiums (payments for 
unworked time) need not be included in 
regular rate computations, but neither may 
they be deducted from any overtime com- 
pensation due under the FLSA. 


(2) Extra premiums of half time or more 
paid for work performed on holidays are 
true overtime payments which may be ignored 
when figuring regular rates and which may 
also be offset against any overtime pay due 
by reason of the FLSA. 


(3) Premiums of less than half time paid 
for holiday work are not true overtime even 
though the holiday work is performed dur- 
ing overtime hours—they are payments for 
undesirable hours of work and, as such, 
must be treated as a part of regular earnings 
and may not be applied towards overtime 
pay demanded by the FLSA. An exception 
to this rule may be claimed when straight- 
time rates prevail for a fixed number of 
hours worked on the holiday, and premium 
pay attaches thereafter—premiums of less 
than half time may then be considered true 
overtime pay. 
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The first rule relating to idle-time pay- 
ments represents an administrative interpre- 
tation; the second, construing the status 
of half-time premiums, is a statutory prin- 
ciple contained in the Overtime-on-Over- 
time Act of July 20, 1949; and the third, 
relating to holiday pay of less than time 
and one half, is one of the precepts handed 
down by the United States Supreme Court 
in Bay Ridge Operating Company, Inc. v, 
Aaron et al., 15 Laspor Cases ¥ 64,556 (1948). 
No change will be made by the 1949 amend- 
ments (effective January 25, 1950) in the 
first and second rules; it appears that the 
third rule will also remain the same, but 
definite guidance will probably be available 
after the Wage-Hour Administrator releases 
his interpretations of the 1949 amendments. 


Examples.—The Sunday-holiday pattern 
lends itself to numerous hypothetical situa- 
tions. We’re going to exemplify a few cases, 
but in doing so, we have to impose some 
limits. We'll assume that the employees in 
all of these cases work for a straight-time 
rate of $1.50 per hour, that their weekly 
working period runs from Sunday at mid- 
night to midnight of the following Sunday. 
Of course, Christmas and New Year’s Day 
—the holidays under consideration—fall on 
Sundays. 

Idle Holiday—An employee works eight 
hours a day from Monday through Friday 
and four hours overtime on Saturday. His 
employment contract calls for eight hours 
straight-time pay for the Christmas holiday 
even though he does no work. Since the 
holiday falls on Sunday, there are several 
possibilities open under such circumstances: 
(1) the employee might be given eight hours 
extra pay in the week in which Christmas 
falls or (2) he might be given the Monday 
following Christmas as a day off with pay. 

In the first instance, the employee’s weekly 
pay would be (forty straight-time hours x 
$1.50) + (four overtime hours x $2.25) + 
(eight hours x $1.50 holiday pay), which 
equals $81. Pay for the idle holiday has 
no effect on his regular rate—therefore, his 
hourly rate remains his regular rate. The 
idle-time holiday pay may not be credited 
towards the fifty per cent additional pay 
required for the four overtime hours worked 
on Saturday. 

In the second possibility posed above, 
where the employee is given time off on 
Monday, his pay for the week covering 
Christmas will be forty straight-time hours 
+ four overtime hours, or $69.00, Suppose 
he then works a similar schedule the week 
following Christmas, except that he is off 
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on Monday. Hours worked will be eight 
daily from Tuesday through Friday and 
four on Saturday, a total of thirty-six hours. 
The FLSA doesn’t enter into the picture in 
this week—the statutory minimum wage of 
forty cents an hour has been met (seventy- 
five cents after January 25, 1950) and no 
statutory overtime hours have been worked. 
Therefore, the payroll computation need 
take into consideration only the employ- 
ment contract. Perhaps the contract re- 
quires pay at time and one-half for Satur- 
day work even though work on Saturday 
is not in excess of forty weekly hours as is 
required by the statute before the premium 
rate becomes a factor. 


Worked Holiday—An employee works 
eight hours a day Monday through Friday, 
four hours on Saturday and eight hours on 
the Sunday holiday. His contract fixes a 
Saturday rate of time and one half and pro- 
vides for eight hours straight-time pay for 
the Christmas holiday if no work is per- 
formed and additional pay at time and one 
half for holiday hours worked. His weekly 
wage is (forty straight-time hours x $1.50) 
+ (twelve overtime hours x $2.25) + 
(eight hours x $1.50 holiday pay), a total 
of $99. The straight-time hourly rate and 
the regular rate are synonymous, since the 
idle-time premium has no effect on the 
regular rate and since the holiday and Sat- 
urday premiums, being in the amount of 
fifty per cent, are classified as true over- 
time pay meeting the statutory requirement. 

Let’s take another case involving a holi- 
day premium of less than fifty per cent. 
An employee works eight hours a day Mon- 
day through Friday, is off on Saturday and 
comes back to work eight hours on the 
Sunday holiday. His straight-time rate, as 
noted above, is $1.50. His contract makes 
no provision for idle holiday pay but speci- 
fies an hourly rate of $2 for time worked 
on holidays. Computing his pay under the 
contract, he is entitled to (forty straight- 
time hours X $1.50) + (eight holiday hours 
x $2), or $76. The extra $4 (eight hours x 
fifty cents) which he is paid for the Sunday 
holiday, even though it occurs during over- 
time hours, must be included in his regular 
earnings and may not be considered a part 
of the overtime pay required by the FLSA 
—it failed to qualify under the 150 per cent 
test as true overtime earnings. Overtime 
due this employee under the statute is com- 
puted as follows: $76 contractual earnings 
~ forty-eight hours = regular rate of $1.583. 
Eight overtime hours x % of $1.583 = $6.33 
additional that is owing him, straight-time for 
those hours having been paid under the contract. 


Wages .. . Hours 


Beware When Raising Wages 


The days when employers could grant 
wage increases to whomever they saw fit are 
fast approaching an end. In unionized plants 
wage increases are no longer considered 
within the realm of management preroga- 
tives; they are a proper subject of col- 
lective bargaining. Employers engaged in 
activities affecting commerce who refuse to 
bargain with respect to such increases will 
run into the fangs of the Taft-Hartley Act; 
those carrying on intrastate operations may 
find themselves at odds with equally for- 
bidding local labor relations statutes in 
many states. 

Since it is the union that insists on this 
bargaining procedure, some employers might 
get the idea that they can satisfy the union 
by giving a wage increase to union mem- 
bers only, retaining as a management right 
the question of wage increases insofar as 
nonunion employees are concerned. But 
this is not allowed by the various labor 
relations statutes if union and nonunion em- 
ployees are included in the same bargaining 
unit. All the employees in the unit must 
receive equal treatment when wages are 
increased or the employer will lay himself 
open to penalties based on unlawful discrimi- 
nation—so ruled an NLRB ttrial examiner 
in the recent case of Reliable Newspaper 
Delivery, Inc., NLRB Case No. 2-CA-506. 

Of course, if employees are not organized, 
then employers still have the sole right to 
determine who will get wage increases, when 
and how much they will get. But even 
under those circumstances the right often- 
times must be exercised qualifiedly if satis- 
factory employment relations are to be 
maintained. 

Employers who are paying less than sev- 
enty-five cents an hour to any of their 
employees covered by the Fair Labor Stand- 
ards Act are going to run into wage-raise 
problems on January 25, 1950. That is the 
day the seventy-five-cent-an-hour minimum 
wage specified in the 1949 amendments to 
the act will become effective. Employers 
of unorganized workers will not have much 
trouble: they will simply raise wages to 
conform with the higher minimum and then 
will make any adjustments which they think 
are warranted with respect to higher-paid 
employees. 

But what is going to happen if the em- 
ployees are organized, thereby necessitat- 
ing the employer to bargain with respect to 
wage increases? The fact that the employer 
is required to bargain will not justify him 
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in waiting until such time to fulfill his 
FLSA obligation—he will have to put the 
seventy-five-cent minimum in effect on the 
twenty-fifth, That raises this question: 
Will he, by doing so in the absence of an 
agreement with the union, be guilty of a 
refusal to bargain under the Taft-Hartley 
Act? Although the NLRB has never passed 
on this specific issue, it would be unreason- 
able for it to hold that such action, taken 
pursuant to a federal statutory command, 
was illegal. However, if the union proposes 
that rates higher than seventy-five cents an 
hour be increased in order to maintain es- 
tablished wage differentials, then the em- 
ployer’s refusal to negotiate on that matter 
would constitute a refusal to bargain. 


No Overtime Pay for Pickets 


After circling in their tracks for more 
than forty hours a week, stranger pickets 
thought that they should be paid overtime 
by the union for which they were campaign- 
ing. Grasping at a straw, they filed a 
suit under the Fair Labor Standards Act 
and banked upon the picketed company’s 
interstate operations to give them the needed 
toe-hold on “commerce.” (Engagement by 
employees in interstate commerce or in the 
production of goods for commerce is a pre- 
requisite to a wage suit under the FLSA.) 
But the commerce network couldn’t be 
stretched that far. The court ruled that 
picketing was neither interstate commerce 
nor the production of goods for such com- 
merce, and that the alleging of interstate 
operations on behalf of the picketed com- 
pany didn’t supply the “commerce” defi- 
ciency where the pickets were concerned.— 
Cox et al. v. Cannery Warehousemen, Food 
Processers, Drivers and Helpers, Local Union 
No. 679, AFL, 17 LaBor Cases J 65,346 (DC 
Calif., 1949). 


Good or Bad— 
Lawyer's Advice a Defense 


Employers who are inadvertently led astray 
by their attorneys as to wage liabilities un- 
der the Fair Labor Standards Act have 
been viewed sympathetically by a federal dis- 
trict court. In addition to selling automo- 
bile parts and accessories, the employers 
in this case converted standard automobiles 
into hearses and ambulances. On the basis 
of advice given them by their attorneys, 
they believed that they were conducting a 
retail or service establishment which quali- 
fied for exemption under the FLSA. For 


that reason, they didn’t pay their employees 
the 150 per cent overtime compensation 
called for by the statute. 


Two of those employees filed wage claims 
under the FLSA. The court held that the 
employers’ business of converting and re- 
building automobiles constituted production 
of goods for commerce because the altered 
cars were sold to out-of-state customers. 
This production for commerce, making up 
more than fifty per cent of the employers’ 
total receipts, nullified the retail or service 
establishment exemption. (The 1949 amend- 
ments, which will become effective January 
25, 1950, permit retail establishments to pro- 
duce the goods they sell but require eighty- 
five per cent of such goods to be sold within 
the state.) 

Since the employees who worked on the 
conversion processes were engaged in the 
production of goods for commerce, it fol- 
lowed that they won their claims for the 
overtime pay prescribed by the FLSA. 
However, an additional equal amount as 
liquidated damages—a correlative liability 
imposed upon employers who fail to pay 
the minimum wages and overtime pay de- 
manded by the FLSA—was not assessed in 
this case. The Portal-to-Portal Act gives 
courts discretion to grant relief in employees’ 
suits from liquidated damages if it is shown 
that the employers acted in good faith and 
had reasonable grounds to believe that their 
failure to pay the wages fixed by the FLSA 
was not violative of the wage-hour law. 

These employers had sought and acted 
upon advice rendered by competent attor- 
neys to the effect that the FLSA was in- 
applicable to their operations—in other words, 
that they were exempt as a retail or service 
establishment. The court felt that this fact 
warranted invoking the recourse offered by 
the Portal Act and refused to include liqui- 
dated damages in the employees’ award.— 
Harrison et al. v. George F. Weller, Jr. and 
Harold J. Weller, d.b.a. Weller Brothers, 17 
Lagor Cases § 65,332 (DC Tenn., 1949). 


Industry Custom No Prop 
for Portal Pay 


In order for employees to recover com- 
pensation under the Fair Labor Standards 
Act for time spent in portal activities, a 
Portal Act prerequisite must be satisfied— 
the activities must have been compensable 
by a contract or by a custom or practice in ex- 
istence at the employees’ place of employment. 

Several employees recently tried to obtain 
overtime pay for time spent in changing 
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clothes, in other preparatory activities and 
in walking to and from their work sites. 
They alleged that “it was the custom and 
practice in this industry to pay these em- 
ployees for overtime hours spent in pre- 
liminary and postliminary activities prior to 
and subsequent to the performance of their 
duties” and that “pursuant to the custom 
in the trade such activities were compen- 
sable work.” 


The court ruled that an industry custom 
did not meet the Portal Act’s jurisdictional 
demands: allegation of an “industry” cus- 
tom was not an allegation of a custom at 
the “place of employment.” For lack of 
jurisdiction, the suit was dismissed.—Bon- 
ner et al. v. Elizabeth Arden, Inc., 17 Lapor 
Cases 965,400 (CA-2, 1949). 


Extent of ‘‘Regular Rate’’ Definition 


Curiosity has been evinced in some quar- 
ters as to the extent of the definition of 
“regular rate” which was written into the 
Fair Labor Standards Act by the 1949 
amendments. The regular rate is the standard 
fixed by the act as the basis for computing 
overtime pay. Stated broadly, it is the 
hourly rate derived from dividing an em- 
ployee’s straight-time pay for the workweek 
(a workweek consists of seven consecutive 
days) by the number of hours he worked 
during that period. Overtime pay of 150 
per cent of the regular rate must be paid to 
covered employees for all hours worked by 
them in excess of forty weekly. For this 
reason, correct computation of the regular 
rate is a key factor in complying with the 
FLSA’s directives. 


“Regular rate” is defined in Section 7 (d) 
of the amended act as follows: “the ‘regu- 
lar rate’ at which an employee is employed 
shall be deemed to include all remuneration 
for employment paid to, or on behalf of, 
the employee, but shall not be deemed to 
include .” Seven succeeding para- 
graphs describe the types of payments which 
are excludable, meaning that they need not 
be considered a part of the employee’s regu- 
lar earnings. Payments stamped as exclud- 
able are: (1) gifts, including Christmas 
bonuses, (2) idle-time payments, (3) reim- 
bursements for expenses, (4) discretionary, 
unexpected bonuses, (5) profit-sharing and 
savings-plan payments, (6) radio and tele- 
vision talent fees, (7) welfare plan contribu- 
tions, (8) premium pay for daily or weekly 
overtime hours, (9) premium pay of 150 
per cent for Saturday, Sunday, holiday, 
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days-of-rest, sixth- or seventh-day work and 
(10) premium pay of 150 per cent for work 
outside of regular eight-hour days or forty- 
hour weeks. 


This enumeration of the types of exclud- 
able payments —commonly designated as 
“premiums” — causes the conjecture. If a 
payment falls within none of the seven sub- 
divisions listing excludable premiums, must 
it then be included in the regular-rate cal- 
culations or is there still a possibility that 
it might qualify as an excludable item? In 
other words, by defining these categories 
of excludable premiums, do the 1949 amend- 
ments automatically categorize all other 
premium payments as includible? When a 
statute enumerates certain things, it is gen- 
erally construed as excluding from its ef- 
fects those not expressly mentioned by vir- 
tue of the rule of expressio unius est exclusio 
alterius (the expression of one thing is the 
exclusion of another). It also seems that 
the legislators meant this definition of “regu- 
lar rate” to be all-inclusive, according to 
the intent expressed in the report issued by 
the House committee in connection with this 
amendatory provision: “. . . the bill defines and 
delimits in some detail the payments to 
employees which the committee believes 
should be excluded in computing the regu- 
lar rate of pay, and makes it clear that all 
cther remuneration for employment should 
be included in calculating this rate.” 


The House committee’s statement and the 
rule pertaining to statutory construction are 
the only clues available so far as to the ex- 
tent of the “regular rate” definition. The 
Wage-Hour Administrator’s interpretations 
of the 1949 amendments, now in preparation 
and soon to be released, might explain his 
view on whether or not types of payments 
other than those expressly catalogued in 
the amended FLSA may be ignored when 
computing regular rates. 


Low Wages in Puerto Rico 


Business firms in the continental United 
States which compete with Puerto Rican and 
Virgin Islands industries find it necessary to 
keep abreast with wage rates in those areas, 
for low rates in the island industries are a 
threat to the prosperity of the mainland 
firms.. From its inception in 1938, the Fair 
Labor Standards Act has permitted sub- 
minimum wages to be paid in Puerto Rico 
and the Virgin Islands. This leeway has 
not been abolished by the 1949 amendments. 
The rates now prevailing in Puerto Rico and 
sanctioned by the FLSA progress from 
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twelve and one-half cents to forty cents an 
hour. This is quite a spread from the 
seventy-five cents an hour minimum which 
will be required of industries in the United 
States proper after January 25, 1950. However, 
provisions are being made to close the gap. 


The 1949 amendments direct the Wage- 
Hour Administrator to convene industry 
committees for the purpose of investigating 
and recommending higher rates in these is- 
lands. Wages are to be raised as near to 
the seventy-five-cent level as is economically 
feasible, subject to two conditions: (1) em- 
ployment is not to be curtailed to any ap- 
preciable extent and (2) no competitive 
advantage is to be given over any industry 
in the United States proper. 


To bring about the wage readjustment as 
soon as possible, the Administrator has al- 
ready appointed the first of a series of com- 
mittees which will review rates now in effect 
in Puerto Rico. This committee, which be- 
gan deliberations on November 29 at Santurce, 
Puerto Rico, is composed of public, em- 
ployer and employee members. 


After investigating seven industries, this 
committee will recommend rates which it 
believes will meet the conditions imposed by 
the 1949 amendments. If the Administrator 
finds that the recommended rates are in 
order, he will then approve and make them 
effective, after first notifying interested per- 
sons. The seven industries coming within 
the radius of this committee are: (1) 
vegetable, fruit and nut packing and proc- 
essing, (2) baking, (3) button, buckle and 
jewelry, (4) textile and textile products, (5) 
clay and clay products, (6) metal, plastics, 
machinery, instrument, transportation equip- 
ment and allied activities and (7) shipping. 


No doubt the Administrator will appoint 
additional committees to raise the wage 
structure in other Puerto Rican and Virgin 
Island industries as rapidly as is practicable 
from an administrative and procedural 
standpoint. 


FLSA Bars Discriminatory Discharges 


“Discriminatory discharges” of employees 
have become so ingrained with the National 
Labor Relations Act that employers often 
overlook the fact that such discharges are 
also prohibited by the Fair Labor Standards 
Act. Section 15 (a) (3) of the latter statute 
bars employers from discharging or in any 
manner discriminating against employees 
who file suits or testify in proceedings under 
the FLSA. In the event that an employer 
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violates this interdiction, the question arises: 
What redress is available to the wronged 
employee? Under the NLRA the remedy is 
by way of an NLRB order requiring rein- 
statement and payment of lost wages. No 
such administrative board has been provided 
for in the FLSA to police emforcement of 
the statute. 


The problem of remedying an unlawful 
discharge under the FLSA was posed re- 
cently to a federal appellate court. An em- 
ployee, who claimed that he had been 
discriminatorily discharged, sought to join a 
suit for damages based on-the discharge 
with a suit filed by himself and other em- 
ployees for recovery of overtime pay as au- 
thorized by Section 16 (b) of the FLSA. 
The court ruled that the FLSA conferred no 
jurisdiction upon courts over civil damage 
suits to rectify such illegal discharges of 
employees; therefore, the employee’s damage 
claim could not be joined with the wage suit. 
“Such action must be redressed, if at all, by 
criminal proceedings in conformity with Sec- 
tion 15 (a) (3) of the Act,” the court con- 
cluded.—Bonner et al. v. Elizabeth Arden, 


Inc., 17 LaBor Cases J 65,400 (CA-2, 1949). 


It is interesting to note in connection 
with the federal appellate court decision 
summarized above that a federal district 
court previously took an opposite view. In 
a suit by an employee seeking overtime pay, 
the district court did not find it amiss to 
award damages for a discriminatory dis- 
charge. Damages were assessed: in an 
amount equal to the employee’s regular rate 
of pay from the time of his discharge until 
the time of the trial, less a credit for unem- 
ployment compensation received by the em- 
ployee during that period.—Spilky v. Meyer 
Rein and Company, 11 LAsBor CASEs §[ 63,381 
(DC Ili., 1946). 


Deductions from Wages 


Employers who make deductions from 
their employees’ wages will have to be on 
guard after January 25, 1950, if the deduc- 
tions lower the take-home pay to less than 
seventy-five cents an hour. Thereafter, em- 
ployees subject to the Fair Labor Standards 
Act will be entitled to minimum wages 
figured at the higher rate, free and clear of 
any unauthorized deductions. Overtime re- 
quired by the statute of 150 per cent Tor 
hours worked in excess of forty weekly must 
also be paid them free and clear of any such 
deductions. 
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What are authorized deductions? Section 
3 (m) of the statute defines “wage” to in- 
clude “board, lodging or other facilities.” 
This permits employers to make wage de- 
ductions covering such items. However, two 
limitations are attached by the definition: 
(1) credit may be taken only for the “reason- 
able cost” (as defined by the Administrator) 
of such items and (2) the board, lodging or 
other facilities must be customarily fur- 
nished by the employer. The Administrator 
has defined “reasonable cost” to be the “ac- 
tual cost” to the employer, allowing for de- 
preciation and interest. The second limitation 
is met if the facilities are of a kind custo- 
marily furnished either by the particular 
employer or by other employers engaged in 
the same or similar activities. 

Any deductions based on facilities which 
are primarily for the benefit or convenience 
of the employer are forbidden by the FLSA. 
Falling in this category are tools, dynamite, 
miners’ lamps, company police and guard 
protection, taxes and insurance on employers’ 
buildings, Chambers of Commerce dues and 
rental for uniforms. Deductions may be 
made for social security and income taxes 
and for union dues, welfare fund contribu- 
tions, personal insurance and utility services 
when authorized by the employee. 

If employees’ wages are docked for tardi- 
ness in excess of the time actually late, care 
must be taken that the employees are not 
paid less than the statutory minimum or 
overtime compensation guaranteed by the 
FLSA for time actually worked, As long as 
employees are paid the minimum wage and 
overtime pay specified by the act, the law is 
concerned with neither the type nor the 
amount of deductions. It is only when de- 
ductions cut into the guaranteed wages that 
the law steps in. To illustrate, if an em- 
ployee is paid eighty-five cents an hour and 
works a forty-hour week, deductions up to 
$4 a week may be made without cutting into 
the minimum wage required after the 
seventy-five-cent rate goes into effect. If 
deductions exceed that amount, they must be 
of the approved type; otherwise, they are 
unlawful. 

In addition to the above rules flowing 
from the FLSA, various state and tocal en- 
actments also circumscribe the payment of 
wages. Such enactments may prohibit or 
regulate the issuance of scrip, tokens and 
other similar indicia of payment, restrain 
wage assignments, restrict reimbursement in 
services or facilities, or generally control the 
frequency and method of wage payment. 


Wages . .. Hours 


Legislation of this nature will be recognized 
by the Administrator when enforcing the 
FLSA if it is not in conflict with the federal 
wage-hour statute. 


Suggestion Systems Under FLSA 


Employers who had contests and sugges- 
tion systems incorporated in their personnel 
set-ups were somewhat aroused by several 
wage-hour admiinstrative rulings to the ef- 
fect that such schemes might entail addi- 
tional liability under the Fair Labor Standards 
Act. The time spent by employees in at- 
tempting to win the contests or in develop- 
ing suggestions and the awards paid to the 
lucky ones could both, depending upon the 
facts, be the basis for further indebtedness, 
it was decided. 

These rulings, issued by the Wage-Hour 
Administrator, stated that time devoted by 
employees on announced contests to promote 
sales, to speed up operations, to plan adver- 
tising campaigns or to design new tools must 
be treated as working time and that any 
awards given for such efforts must be in- 
cluded when computing regular rates for 
overtime-pay purposes. On the other hand, 
the Administrator found that no extra as- 
sessment would be required where em- 
ployees are rewarded for suggestions which 
casually occur to them and which need only 
to be dropped in suggestion boxes. This 
distinction was pointed out in the October 
issue of the JOURNAL. 

The Administrator has now issued a third 
opinion relating to a specific proposed sug- 
gestion system which would encourage em- 
ployees to submit any of the following types 
of suggestions: 

“Suggestions for safety; useful improve- 
ments of all kinds; grouping or combining 
operations effectively; guards against fire 
and other hazards; elimination of 
work, other economies; substitution of 
materials; time and drudgery savers in 
production; tools, jigs, other equipment im- 
provements; how to cut down waste in 
materials; employee benefits; merchandising 
and sales ideas; new sources of revenue— 
new products; organization of work methods, 
or better working conditions.” 


paper 


It was concluded that whatever time the 
employees might spend outside their regular 
working hours on this plan would not have 
to be considered compensable hours worked 
(either for minimum wage or overtime-pay 
purposes), nor would any rewards they 
might receive for acceptable suggestions 
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need to be inciuded as a part of their wages 
when figuring overtime pay, if five condi- 
tions are satisfied: 


(1) The employees’ regular duties do not 
include the making of suggestions. 


(2) The employees are not required or 
specifically urged to make suggestions. 


(3) The employees are not led to believe 
that their promotion or advancement de- 
pends upon the submission of suggestions. 


(4) The invitation to make suggestions is 
general. 


(5) No specific assignment is outlined for 
employees to work on or develop.—ll’ & H 
Opinion, November 3, 1949. 


Fortified with these administrative views, 
employers should be able, by rescanning sug- 
gestion systems already in force, to deter- 
mine whether the FLSA imposes any further 
wage obligations. If so, it might be possible 
to revamp the schemes along lines meeting 
with the Administrator’s approval. 


Back Pay in Injunction Suits 


In the past, the Wage-Hour Administrator 
has followed a practice of bringing injunc- 
tion suits against employers who violate the 
wage payment provisions of the Fair Labor 
Standards Act (enforcement authority by 
way of injunction being expressly granted 
him by Section 17) and then attempting to get 
mandatory back pay orders incorporated as 
a part of the injunctive decrees. Sometimes 
he was successful; sometimes not—the 
courts disagreed on their power to order 
retroactive reparation as an incident of re- 
straining orders. In the future, however, 
the courts need have no uncertainty: the 
Fair Labor Standards Amendments of 1949 
specifically prohibit courts from ordering 
payment of wages or liquidated damages in 
injunction suits. (But the Administrator 
hasn’t been deprived of as much power as it 
might seem at first glance—he is authorized 
under certain circumstances to sue directly 
for recovery of past due wages.) 


Now that the courts are precluded from 
entertaining back pay reimbursement re- 
quests in injunction proceedings, will they 
also be prohibited from ordering employers 
who violate injunctive decrees to pay wages 
due as a means of purging themselves of 
contempt? This was an equitable power 
which the courts asserted prior to the 1949 
amendments. The exercise of this power 
was upheld by the United States Supreme 
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Court in McComb v. Jacksonville Paper Com- 
pany, 16 Lapor CAsEs { 64,959 (1949)—a 
holding which was reiterated recently by the 
Court of Appeals for the Fourth Circuit in 
McComb v. Marion Bowdre Norris and 
Richard Jesse Foreman, d. b. a. Norris and 
Foreman, 17 LaBor Cases § 65,381. 


According to a statement contained in 
the Conference Report which accompanied 
the final draft of the 1949 amendments, those 
amendments do not deprive the courts of 
their former equitable power to order pay- 
ment of back wages as punishment for 
contempt of an injunction: —“Nor is the 
[amendatory ] provision intended in any way 
to affect the court’s authority in contempt 
proceedings for enforcement of injunctions 
issued under Section 17 for violations oc- 
curring subsequent to the issuance of such 
injunctions.” 

Summarized, this means that employers 
will be statutorily protected in future in- 
junction suits against orders directing them 
to pay back wages owing to their employees, 
but if they contemptuously violate any of 
the terms of the injunctive decrees, then the 
courts, in subsequent contempt proceedings, 
may order that past due wages be paid. 


Overtime Hours Not Reported 
by Employee 


The fact that an employee does not include 
overtime hours in her reports of time worked 
does not prevent her from recovering over- 
time pay under the Fair Labor Standards 
Act, ruled a United States District Court. 
The court reasoned that the employer's 
statutory obligation to pay the employee for 
all overtime hours actually worked was not 
excused merely because the worker under- 
reported her working time. The defense of 
estoppel was of no avail to the employer 
despite the false reporting by the employee, 
her silence and the employer’s reliance 
thereon. 


Moreover—another interesting issue in 
this decision—the employer was not allowed 
to offset against his overtime-pay liability 
sums which he had paid for idle time when 
the employee was on holiday or ilf. The 
FLSA doesn’t permit idle-time payments to 
be credited towards past-due overtime pay. 
However, the employer was permitted to de- 
duct income and social security taxes from that 
part of the judgment covering overtime pay, 
although not from the part awarded as liqui- 
dated damages.—Freeman v. Blake Company, 
16 LaBor Cases {65,194 (DC Mass., 1949). 
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Violence Before Bargaining 


Wobbly: The Rough-and-Tumble Story of 
an American Radical. Ralph Chaplin. Univer- 
sity of Chicago Press, 5750 Ellis Avenue, 
Chicago 37, Illinois. 1948. 435 pages. $5. 


This book proves once and for all that 
labor history can be written without cita- 
tion or footnote—and written so as to con- 
vey the full impact of labor action. Essentially, 
it is the story of the International Workers 
of the World—the I. W. W.’s—and of the 
head-on meeting between their one-big- 
union concept and entrenched, pre-Wagner 
Act management. But, simply because the 
I. W. W.’s, despite all their weaknesses, 
did represent a violent affirmation of the 
importance of the individual, here is much 
more a story of the leaders than of the 
organization. Bill Haywood, the Homeric 
Joe Hill and the rest emerge as sharply 
drawn figures, Their personalities—and the 
point has interest—could never be diluted 
by the collectivism they championed. 


Today, the I. W. W. is no longer a force. 
Even its songs have passed into folklore. 
“Pie in the Sky” has a half-humorous, Paul 
Bunyanesque quality. “Solidarity Forever” 
has been polarized in the cold war. Yet, 
only two decades ago, the I. W. W.’s were 
headline news. One big union was their 
ideal. Violence embattled against violence was 
their technique. Communist infiltration, the 
eventual Red anschluss, brought their ending. 


The I. W. W.’s story is told here by one 
of the leaders—Ralph Chaplin. For the 
labor relations field it can be recommended 
unreservedly. In its way it is as much a 
part of labor study as are Elton Mayo’s 
investigations in cooperation, Veblen’s eco- 
nomic surgery or the latest closed-shop 
decisions of the United States Supreme Court. 


The book brings out, as few texts can, the 
tremendous mushrooming of unionism in 
the United States. Actually, unionism as 
we live with it today is no older than two 
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World Wars—perhaps, as a power, no 
older than World War II; in this short 
period of growth lies the answer to more 
than one labor relations problem, for often 
a force is a problem only in proportion to 
the newness of its pressure. 


Thus, this is a textbook for the labor re- 
lations field. It is not, however, theoretical. 
Basically, it is a story of action and ideas 
in action. So that, perhaps, it is closer to 
Dos Passos than to Veblen. (Significantly, too, 
Ralph Chaplin ends with the same rejection 
of Communism.) 


However, the reader should not expect to 
find in this book a heartening story. Indeed, 
Mr. Chaplin’s personal conclusions would 
offer little basis for encouragement. He has 
seen the I. W. W. destroyed by the Com- 
munists, his present foes. Even the strong 
unionism he fought for now brings him 
face-to-face with new doubts. Too often, 
he feels, the public is being shoved into the 
workers’ old role of the disregarded. Gov- 
ernment regulation also comes in for mis- 
trust. All along the line, new pressnre 
groups and new dangers take the place of 
old. There is almost a note of wistfulness 
in his comment: “Things used to be so 
simple when all we had to worry about was 
fighting the employers.” 


Perfection is not yet an element of labor 
relations, and Mr. Chaplin makes no pretence 
of offering its formula. However, his final 
declaration does carry the courage of the 
“wobblies,” even though it is directed at 
the urgencies of today’s labor-management 
problems. “From now on,” he declares, “in- 
dividually and collectively, we must be right 
as well as powerful.” 


Wobbly: The Rough-and-Tumble Story of 
an American Radical, it should be noted, is a 
splendid example of the University of 
Chicago Press’s publishing quality. Even 
the jacket, bright red, type-heavy as a box- 
car door, is strikingly appropriate, recalling 
“the rails” which were the basis of all 
I. W. W. logistics. 


249 








Basic Problems 


Labor in the American Economy. William 
Stephens Hopkins. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, New 
York 18, New York. 1948. 368 pages. $3.50. 


William Stephens Hopkins, Director of 
the Institute of Labor Economics at the 
University of Washington, has taken on the 
formidable task of telescoping our basic 
labor probiems into a one-semester text- 
book. This form of treatment has been 
seriously needed. Students cannot be ex- 
pected to face up to encyclopedic intro- 
ductory courses and texts. Labor problems, 
like the study of labor law, demand a short- 
form, but still illuminating, approach. When 
the choice is between orientation and at- 
tempted omniscience, orientation is the 
sounder objective.. 


Professor Hopkins’ work proves the feasi- 
bility of this short-form approach. His 
announced aim is to present labor problems 
as interrelated phases of the general problems 
which demand attention in the day-to-day 
relations of labor and management. This aim 
is creditably accomplished. It would appear 
that any disagreement with his work will 
center upon some of his conclusions regard- 
ing conflicting labor management positions 
and aims; and these do not affect his 
thoughtful organization and tying together 
of the basic subject matters of the conflict. 


Here, in brief outline, is the text’s plan 
of organization: 


Part I: Labor Problems covers unemploy- 
ment (a good, searching study), wages and 
working conditions; 


Part II: Collective Bargaining retraces the 
development of American labor unions and 
analyzes the positions and tactics of manage- 
ment and labor, the bargaining agreement 
and the settlement of grievances. 


Part III: Labor, Management, and _ the 
Public concentrates upon the last-named 
group, and examines the public interest as 
a background for an appraisal of govern- 
mental regulation of labor relations. 


Professor Hopkins’ study of unemploy- 
ment is particularly interesting and detailed. 
Nor can one question his basic premise— 
that fear of unemployment sparks the drive 
for security. Not even all the post-war 
years of more than 50,000,000 jobs have 
erased the spectre of the ’30s—Fortune’s 
1949 polling of college graduates’ job prefer- 
ences is a disturbing proof of that. Indeed, 
a Freudian, looking at today’s labor prob- 
lems, might well interpret the current drive 
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for pensions as one more example of wish- 
fulfillment—but an example on the tremend- 
ous side. This is not an unjustified interpre- 
tation either, for long-term pension planning 
is reasonable only in proportion to the 
permanency of employment. 


In fact, Professor Hopkins is to be con- 
gratulated upon his logical breakdown of 
the unemployment problem. In this analysis 
he draws a careful line between transitional 
unemployment and unemployment of the 
structural type, the latter including those 
basic threats to job security which stem 
from economic cycles and_ technological 
change; it is well to emphasize to the 
student, as does this book, that the results 
of unemployment are never solely economic. 
The strain imposed upon the worker’s sense 
of belonging and participating (what Veblen 
labelled as the “instinct of workmanship”) 
calls for careful study. 


However, it is inevitable that the author’s 
prescription for remedying the problem will 
arouse mixed reaction. “Government .. . ,” 
Professor Hopkins declares, “has an absolute 
obligation to concern itself with both unem- 
ployment and underemployment and _ to 
adopt such measures as may lead to full 
and steady employment.” 


This, of course, is the theory that backs 
the “Full Employment Act,” which, con- 
siderably shorn, became law as the Employ- 
ment Act of 1946. Admittedly, this question 
of government planning has not been finally 
decided. However, where the student must 
necessarily judge, there would appear to be 
advantages in referring him, not only to 
Beveridge’s Full Employment in a Free 
Society, but also to the existing Reports of 
the Council of Economic Advisers, the 
Annual Economic Reports of the President, 
and to the piled-up testimony on the Eighty- 
first Congress’ “Spence Bill.” 


Regrettably, this absence of equally pre- 
sented alternatives and views is likely to be 
raised more than once. For example, while 
the text presents an excellent summary of 
the collective bargaining process, it has a 
tendency to oversimplify conclusions. To- 
day’s industry-wide bargaining problems in 
the coal industry and, as the President’s 
Fact Finding Board has emphasized, in 
steel, are not completely summed up by 
the explanation that most employers oppose 
industry-wide bargaining because it tends to 
give a union “a strength commensurate with 
that of the employer.” Also, while there is 
real aptness in the text’s comparison of col- 
lective bargaining to poker, the potential 
monopolistic problem is not indicated by a 
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statement that, as a battle of wits and facts, 
“collective bargaining probably represents 
the spirit of ‘free enterprise’ at its best.” 


These criticisms to one side, the text is 
to be commended for its capable charting 
of union development. Again, the analysis 
of the collective bargaining agreement is 
excellent. The study of arbitration as a 
final step in grievance adjustment also de- 
serves comment. Here, for sure, there is 
no lack of pro-and-con presentation (and, 
interestingly enough, the cons appear to 
have the better of the argument). 


When Case Books Are Needed, 
Bargaining Has Grown 


Collective Bargaining: Principles and Cases. 
John T. Dunlop. Richard D. Irwin, Inc., 
3201 South Michigan Avenue, Chicago, IIli- 
nois. 1949. 433 pages. $5. 


At the very outset, a case book on collec- 
tive bargaining brings home the decade’s 
abrupt changes in labor relations. Ten years 
ago, courses in labor law itself were an in- 
novation. More frequently that not labor law 
was confined to.a section of the constitutional 
law or torts text. Indeed, collective bargain- 
ing itself did not receive full recognition 
until 1937. Now, ten years later, few would 
dispute the real need for a case book which 
will introduce students to the bargaining table. 


Mr. Dunlop’s work is intended for the 
one-semester undergraduate course. Thus, 
the first approach afforded by this text is an 
excellent one. . 


Cases are not presented in a vacuum. In- 
stead the student is briefed, clearly but con- 
cisely, upon the background of bargaining 
Even more important, there is a careful dis- 
cussion of management and union organiza- 
tional structures. This is highly important, of 
course, because an understanding of these 
organizations—top to bottom—is essential 
if the student is to see the whole bargaining 
process and grasp the techniques and the 
levels of grievance adjustment. 


The cases themselves (more than 300 
pages of them) are well chosen and cover a 
wide range: Discharge and Discipline; 
Status of Union and Management Represen- 
tatives; Union Security; Employment Rights 
in Jobs; Work Schedules and Premium Pay; 
Vacation Provisions; Wage Structure; and 
General Wage Cases are represented. More- 
over, each case calls for student thinking. 
There are no fixed solutions, any more than 
there are in collective bargaining itself. In 
each case-problem, the student must rely 
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upon his own insight into the facts. Un- 
doubtedly, Mr. Dunlop’s book affords an 
effective preparation for the labor relations 
apprentice. 


True, this is a text which makes real 
demands upon both instructor and students— 
and upon the economic data available in the 
school. However, the text’s suggested read- 
ings are excellent. The student who follows 
Mr. Dunlop’s leads will come in con- 
tact with Henry Simons and Sumner H. 
Slichter, with Archibald Cox and E. Wright 
Bakke, with Roethlisberger and Selekman— 
and at that point the collective bargaining 
student will have progressed considerably in 
his apprenticeship. 


All God's Children Want Shoes 


Human Action. Ludwig von Mises. Yale 
University Press, New Haven, Connecticut. 
1949. 889 pages. $10. 


“In the sweat of thy face shall thou eat 
bread till thou return to the earth out of which 
thou wast taken... .” Genesis, 3:19. 


This is a book about the science of eco- 
nomics—a science which some call relatively 
new. However, the author treats economics 
as an old science which has never been fully 
understood, even though its laws are working 
for the benefit of mankind right in front of 
mankind’s nose. 


In this respect it has a sort of Adam Smith 
quality. First dealings are with funda- 
mentals—the very basic fundamentals of 
humans acting in response to natural stimuli. 
In treating the natural, the author culls the 
unnatural, socialism, communism and inter- 
ventionism, and before dropping these culls 
into the disposal chute, he examines their 
defects and explains just how each falls far 
short of the natural. 


The capitalistic economy of enterprise and 
market is the economy which emerges 
through the exposition as the one in keeping 
with the natural laws of human action, thus 
preserving for mankind its greater freedom 
and other natural rights. The book is not, 
strictly speaking, a defense of capitalism 
such as might be expected to be found in the 
popular press or emanating from the many 
associations given over to the defense of this 
system, but it is a scholarly treatise and ex- 
position of immutable laws from which 


emerges the fact that capitalism as an or- 
ganizational plateau for the relationship of 
mankind on this planet is the one system 
that is in keeping with the natural laws of 
human action. 
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In discussing work and wages, Ludwig 
von Mises goes deep into antiquity for part 
of his proof. He makes the point that when 
men ceased to look upon women and chil- 
dren as slaves and began to expect more 
from them than he expected from draft 
animals, he was forced to loosen their chains 
of bondage: “The abolition of slavery and 
bondage is to be attributed neither to the 
teachings of the theologians and moralists, 
nor to the weakness and generosity on the 
part of the masters. There were among the 
teachers of religion and ethics as many elo- 
quent defenders of bondage as opponents. 
Servile labor disappeared because it could 
not stand the competition of free labor; its 
unprofitability sealed its doom in the market 
economy.” 


Rome traded the slavemaster’s whip for 
the freeman’s participation in the market 
economy. England, by law today, may jail 
a man who refuses to work at a job assigned 
to him under the unemployment system. 
What lessons are lost in his story? “He 
who believes that a socialist commonwealth 
could do without compulsion and coercion 
against slothful workers because everyone 
will spontaneously do his duty, falls prey to 
the same illusions implied in the doctrine 
of anarchy.” 


What is this stimulus that will make men 
earn their bread by the sweat of their 
brows? It is the working of the law that 
men respond to the stimulus of reward. 
Here the author looks squarely in the face 
a phrase that has acquired considerable 
opprobrium—labor as a commodity—drawing 
a conclusion quite different from that ex- 
pressed in the majority opinion of the United 
States Supreme Court in Apex Hosiery Com- 
pany v. Leader, 2 LaBor Cases { 17,063, 310 
U. S. 469, 502-503. “Of course, labor, the 
services of men, is a commodity entitled to 
receive the highest price that the services 
can be sold for in the market. What makes 
a worker a free man is precisely the fact that 
the employers, under the pressure of the 
market’s price structure, consider labor a 
commodity, an instrument for earning 
profits .... The employer pays for services 
rendered and the employee performs in 
order to earn wages.” 


About a year ago the NLRB had a case 
where the employer had treated the workers 
as individuals and free men and had insti- 
tuted a system whereby he rewarded some 
of the more efficient workers with rates of 
pay that were above those specified in the 
union contract. The union complained that 
paying wages at rates, based on efficiency of 
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some of the employees, above the rates 
specified in the contract without the consent 
of the union was an attack on union security 
and in violation of the law. The union was 
sustained. In other words, the free workers 
were not to be rewarded except as the union 
saw fit and they could not market their 
services and “receive the highest price that 
the services can be sold for in the market.” 
Efficiency was not to be tolerated above the 
skill of the hindmost union-member work- 
ing for that employer. 


The theme of this book and the theme of 
capitalism can be summed up in a statement 
that appears innocently enough on page 670. 
Here the author says: “The fact that my 
fellow man wants to acquire shoes, as I do, 
does not make it harder for me to get shoes, 
but easier.” 


Since this book will more likely be a text 
for the classroom rather than a book for 
home readers, I think that I shall take the 
liberty to point out what I think is a mis- 
quotation. This does not deal with any of 
the economic theory or the reasoning of 
Ludwig von Mises’ thesis, but the misquota- 
tion is dragged in on page 671 as collateral 
material and regrettably so. At this point 
the author is talking about the “socialistic 
Elysium-of-the-future” promises of Engels 
and Marx—concerning that day when the 
means of production will be confiscated from 
the capitalists—and about the basis for their 
advocating the doctrine of “class struggle.” 
The author says these advocates hold: “This 
class struggle can disappear only when a fair 
system of soeial organization—either social- 
ism or interventionalism—is substituted for 
the manifestly unfair capitalistic mode of 
production.” 


Then the author states: “Such is the al- 
most universally accepted social philosophy 
of our age .... It is the official social philos- 
ophy of Roman Catholicism.” This is the 
unfortunate mis-statement. The author later 
in the same paragraph states “but they all 
(exponents of other than the capitalistic sys- 
tem) agree in the fundamental thesis that 
the very existence of the capitalistic system 
harms the vital interests of the vast majority 
of the workers . . . and they all ask in the 
name of social justice for the abolition of 
capitalism.” 


He cites as his authority Quadragesimo 
Anno of Pope Pius XI. That Encyclical 
does not advocate socialism and certainly, in 
the light of the recent events, it cannot be 
said that the Catholic Church advocates 
communism which, in fact, it has always 
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vehemently opposed. The Encyclical is ad- 
dressed to the misuses of the capitalistic sys- 
tem and certainly does not offer a “substitute” 
or “agree that . . . the capitalistic system 
harms the vital interests of the majority of 
the workers.” 


Ludwig von Mises is internationally known 
as the head of the “Austrian school, of eco- 
nomics, who largely through him have come 
to know economics as an inquiry into human 
action, based on principles no less rigorous 
than those of the natural sciences. Much of 
his earlier writing, although published in the 
confident years before the appearance of the 
police states of Europe, predicted the catas- 
trophic results of government intervention 
and the inevitable trend to total power of the 
best-intentioned socialism. In‘ this analysis 
of the fundamental drives to action of human 
beings, he shows why only the free market 
and free enterprise can produce the out- 
pouring of goods and services that is demo- 
cratically controlled by the daily decisions of 
buyers who prefer one product to another, 
and why it is that every other system sub- 
stitutes the opinion of a small group which 
determines what the public should want or 
what is good for it (or good for the small 


group). 


Since “in the sweat of thy face thou 
shall eat bread,” Professor von Mises’ book 


is outstanding in defining in a scholarly 
manner the rules that are now necessary in 
this fractional division of labor in order that 
man, in the collective, may earn his bread. 
(H. LS) 


Labor Law Lectures 


New York University Second Annual Con- 
ference on Labor. Matthew Bender & Com- 
pany, Albany 1, New York. 1949. 720 pages. 
$7.50. 


New York University organized the 1948 
Institute of Labor Relations and Social Se- 
curity as a joint undertaking of four of its 
schools: The Graduate Division of Public 
Service, The School of Law, The Division 
of General Education and The Graduate 
School of Arts and Science. This book 
contains the proceedings of the Second An- 
nual Conference which was held in New 
York City in April, 1949. It contains twenty- 
six lectures (papers) by well-informed and 
well-known experts in the field of labor law. 
The lecturers have been selected so as to 
give, from an experience standpoint, a well- 
rounded approach to the subject matter. 
The lecturers represent education, govern- 


Books . . . Articles 


ment, the employer and the employee, to 
mention only a few of the groups. The book 
contains interesting material on manage- 
ment functions and rights, union security, 
health and welfare funds, legal aspects of 
arbitration and statistics in labor relations. 
It is definitely a book for the labor library. 


Trend to Deterioration? 


Controlling Factors in Economic Develop- 
ment. Harold G. Moulton. The Brookings 
Institution, Washington 6, D. C. 1949. 397 
pages. $4. 

The American economic system has been 
distinct from others in that adequate work 
opportunities were considered the goal of 
the economy. Having this, the American has 
self-respect, self-reliance and personal in- 
dependence. Lately, however, there has been 
a change in the philosophy—sort of a gutless 
acceptance of the philosophy of security. A 
government sympathetic to this philosophy 
tends tc decrease, possibly inadvertently, 
work opportunity. “Without adequate work 
opportunities our society will deteriorate 
physically, mentally, spiritually and _ politi- 
cally, as well as in terms of material wealth.” 


The creation of work opportunity, Dr. 
Moulton believes, represents the basic eco- 
nomic objectives in which the American 
people are interested. His book, illustrated 
in part with charts, two of which we are 
using on pages 204-205, reviews the entire eco- 
nomic scene, with its depressions, economic 
goals, economic organizations and distribu- 
tion of income. The book is a synthesis of 
the economic studies in which the author 
has participated during the past thirty years. 


ARTICLES 


Is Profit Sharing the Answer? . . . The 
author urges that the profit-sharing plan 
be considered not as an entire program, 
but as one step in a well-rounded employee- 
relationship program.—Rowe, “Profit-Shar- 
ing Plans in Industry,” Harvard Business 
Review, September, 1949. 


Unemployment Insurance The re- 
sults of a study of state restrictions upon 
the payment of unemployment insurance 
indicate a “need for consistency in develop- 
ing the basic concept of wages.”—Shilland, 
“Wages, Income and Compensation Under 
Unemployment Insurance,” Industrial and 
Labor Relations Review, October, 1949. 
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THE DEVELOPING LAW—Continued from page 166 








T IS the theory of appellant that the 
Fifth Amendment to the Constitution 
of the United States gives him a right to 
relief and establishes the jurisdiction of the 
Federal Courts. The Fifth Amendment re- 
lates to the invasion of the federal govern- 
ment and not to the violation of rights 
through the action of individuals against 
individuals. The argument, however, is that 
since the Congressional labor statutes au- 
thorize the appointment of labor unions (as 
well as any other organization or individual) 
to act as bargaining agent with employers 
as to various terms and conditions of em- 
ployment, the agent becomes an arm of the 
government, [and] hence the Fifth Amend- 
ment applies. That is, any resulting damage 
to appellant by failure of the union in the 
administration of its bargaining duty is com- 
pensable by the union as a governmental 
agency and it follows that a right of action 
is cognizable in Federal Courts. The pro- 
nouncements of the Supreme Court of the 
United States do not support this conten- 
tion. On the contrary, the high court re- 
gards labor unions (or other entities) which 
may be chosen as bargaining agents as vol- 
untary and not governmental in character, 
and not subject to judicial interference in 
their internal affairs so long as they fairly 
represent all of the employees within the 
class making the appointment [citing the 
Steele and Tunstall cases]... . 


“Where members of the group which the - 


union represents are discriminated against, 


the United States Courts, as in [the Tun-, 


stall case] .. will take jurisdiction of 
the complaint. There is, however, no au- 
thority for the idea that the union has any 
corresponding duty toward persons not em- 
ployed but who are employable. The duty 
found implicit in the Railway Labor Act, 
under which the . . . [Steele and Tunstall 
cases] were decided, was one of fair rep- 
resentation of majority and minority em- 
ployees alike, for whom the union became 
the bargaining agent. It does not neces- 
sarily follow that because this duty is 
inherent in the trust imposed upon the bar- 
gaining agent it has any relation to federal 
interference as to the admission of members 
to the union. In the Steele and Tunstall 
cases . . . the minority of employees for 


whom the union was bargaining agent and 
against whom the union had discriminated, 
were not members of the union nor were 
they required to be in order that the union 
represent them. Since the Congress has not 
reached so far, Federal Courts cannot as- 
sume that the present statutes should be so 
construed to compensate an individual. be- 
cause in the circumstances he has been de- 
prived of work.” 


So much for the relevant events on the 
Western seaboard. If we turn now to the 
action of certain courts on the Eastern sea- 
board, we shall find some recent cases on 
precisely the same issue, but reaching re- 
sults which cannot be defined so clearly. 
As a matter of fact, investigation of develop- 
ments in New York on the subject of closed 
shops and closed unions provides much 
ground for puzzlement. 


New York Situation 


Until fairly recently one could have said 


. confidently that the rule of the Stonecutters’ 


case was controlling in New York. A tol- 
erably respectable line of New York court 
decisions had held that under the common 
law unions could not be compelled to admit 
anyone to membership.” A New York trial 
court, therefore, found it easy—in Clark v. 
Curtis “—to dismiss a petition for injunctive 
relief by certain employees who asked the 
court to keep a closed union from having 
them fired under closed shop contracts. The 
complainants alleged that the union, which 
admitted to membership only sons of exist- 
ing members, was their legal bargaining 
representative, and that under the circum- 
stances the least that the court should do 
would be to prevent the union from taking 
any steps which would result in their dis- 
charge. Citing a number of cases, the trial 
court said, in a routine rejection of the plea: 
“Tt is undoubtedly the law of this state that 
the courts have no control of the member- 
ship of labor unions and that persons may 
be excluded therefrom without reason [ex- 
cept, in view of the New York anti-dis- 
crimination law,] . .. race, color, creed or 
national origin.” Thrusting the burden on 
the legislature, the court went on to say: 
“The plaintiffs took employment with the 





1% See Simons v. Berry, 210 App. Div. 90, 205 
N. Y. S. 442 (1924); Shein v. Rose, 12 N. Y. S. 
(2d) 87 (1939); Miller v. Ruehl, 166 Misc. 472, 
2N. Y. S. (2d) 394 (1938). 
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employer with full knowledge of the situa- 
tion which had long existed in the trade. 
If the determination made herein is inimical 
to the public welfare, the plaintiffs must, it 
would seem, appeal to the Legislature for 
the relief which the Court feels powerless 
to accord them.” 


Not satisfied with a disposition which left 
them to resort to the legislature, the plain- 
tiffs took their case to the New York 
Appellate Division. This appeal resulted in 
the decisions which have heretofore been 
referred to as “cryptic.” In a very brief 
decision, which we quote herewith in full, 
the majority of the Appellate Division held 
in effect that the plaintiffs had stated a 
good cause of action: 


“In this action to compel the defendant 
union, inter alia, to accept plaintiffs as mem- 
bers or for an injunction to restrain the 
enforcement of a closed shop agreement, 
order granting defendants’ motions to dis- 
miss the complaint on the ground that it 
fails to state facts sufficient to constitute a 
cause of action, reversed on the law . 
and the motions denied . . . with leave to 
defendants to answer within ten days from 
the entry of the order hereon. 


“In our opinion, the complaint contains 
sufficient allegations to the effect that the 
defendant union was designated or selected 
as the exclusive representative of all the 
employees of the employer, including the 
plaintiffs, for the purpose of collective bar- 
gaining [referring to the New York Labor 
Relations Act] in entering into a closed 
shop agreement with the employer.” “ 


Four judges concurred in this opinion. 
The fifth member of the court dissented, on 
the ground, among others, that under the 
common law of the state the union could 
not be required to admit the plaintiffs to 
membership or to waive the closed shop 
agreement. “Membership in an unincorpo- 
rated trade union,” said the dissenting judge, 
“may be accorded or withheld, in the ab- 
sence of statute, at its pleasure.” 


The union thereupon took an appeal to 
the highest court of the state, and this ap- 
peal provides perhaps the most puzzling of 
all the decisions in the litigation. The New 
York Court of Appeals affirmed the action 
of the Appellate Division; and it did so, 
with no opinion, in a per curiam decision. 


HIS IS NOT, however, the end of the 
New York story. Just a few weeks ago, 
in a brief decision reminiscent of the first 
one in Clark v. Curtis, another New York 
trial court repeated that the courts have no 
power to make a closed union admit anyone 
to membership even though the union has 
a monopoly over employment opportunities 
in the particular trade. The case—Feinne v. 
Monahan “—was a suit brought by a steam- 
fitter, complaining of his “arbitrary exclu- 
sion from membership in the defendant union 
and his resultant inability to obtain employ- 
ment at his trade in the city or vicinity, 
due to the union’s control of employment 
and the unavailability of positions to those 
not members in good standing of [sic] the 
defendant union.” The plaintiff had repeat- 
edly requested the union to let him work 
if it would not admit him to membership, 
but the union arbitrarily denied each such 
application. He then asked the court to re- 
strain the union from interfering with his 
employment —a request, presumably, that 
the court direct the union to cease enforcing 
its closed shop contracts. The court refused, 
saying: 


“Membership in a labor union is a privi- 
lege which the law in this state permits a 
union to deny, however worthy the appli- 
cant and unfortunate his economic plight be- 
cause of his exclusion. There is no charge 
here that the denial of membership was 
brought about by unlawful conduct or that 
the union resorted to coercion or other im- 
proper means to deprive the plaintiff of 
employment. In final analysis the sole 
grievance is the refusal to admit the plain- 
tiff to membership. The law does not re- 
gard such refusal as actionable.” 


Can this decision be reconciled with the 
disposition of Clark v. Curtis? There are, 
of course, distinctions between the situation 
in Clark v. Curtis and that in Feinne v. Mona- 
han. In the Clark case, the plaintiffs were 
already employed and sought to protect only 
their existing employment. In the Feinne 
case, on the other hand, the plaintiff was 
not yet employed—he had no vested interest 
to protect, except that implicit in the time 
and effort he had presumably expended in 
learning his trade. Furthermore, the union 
in the Clark case—and this may be a crucial 
point—was alleged to be the legal bargain- 
ing representative of the plaintiffs, having 
the exclusive right to bargain with the plain- 
tiffs’ employer. Reference to the brief opin- 
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297 N. Y. 1014, 80 N. E. (2d) 536 (1948). 
The last reported action in the case was the 
issuance of a temporary injunction against any 
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union action under its closed shop contract 
See 15 LABOR CASES {§ 64,576 (1948). 
19 17 LABOR CASES { 65,379 (1949) 














ion of the Appellate Division in the Clark 
case, quoted above, will show that the only 
legal point mentioned therein was the one 
concerning this representative status of the 
union.” Now, under the United States Su- 
preme Court’s decisions in the Steele and 
Tunstall cases, a union has the duty not to 
discriminate unfairly against any employees 
in the unit for which it is the exclusive 
bargaining representative, and it may be 
that the New York Appellate Division had 
only that concept in mind when it reversed 
the trial court’s dismissal of the complaint. 


If that is all the Appellate Division had 
in mind, the decision of the trial court in 
the Feinne case is distinguishable from, if not 
reconcilable with, that of the Appellate Divi- 
sion in the Clark case, in view of the fact 
that the union in the Feinne case obviously 
could not be the representative of the com- 
plaining steamfitter since he was not yet 
employed by any employer with which the 
union bargained.” It is interesting to note 
here that if the foregoing analysis is sound, 
and if the Feimne case is good law in New 
York, then the New York courts have 
reached almost the same result that the 
United States Court of Appeals for the 
Ninth Circuit reached in the Courant case. 
There, it will be remembered the court dis- 
tinguished between the duty of a union to- 
ward employees in the bargaining unit for 
which it was exclusive representative, on 
the one hand, and toward persons who were 
not yet employed, on the other. 


Summary 
of Common-Law Developments 
Summarizing, we find three major judicial 
positions. 
First and oldest—is the view represented 
in the Stonecutters’ case. Under this view, 


no union can be forced to admit anyone to 
membership, even though the union has 


complete power over employment, and even 
though it may have a closed membership 
policy. 


At the opposite extreme is the position 
taken by the California courts. They hold 
that along with their increased power, unions 
must accept increased responsibility and 
regulation. While society could once afford 
to let unions have both closed shops and 
closed membership policies, the California 
courts say, in effect, that we can no longer 
afford such a laissez-faire policy. If unions 
are to have a monopoly on empleyment 
opportunities, they must open their mem- 
bership on a reasonable basis to all duly 
qualified applicants; on the other hand, if 
unions insist on closed membership policies, 
they will not be allowed to monopolize em- 
ployment opportunities. 


Somewhere in between is the position 
which we may tentatively label the “New 
York-federal” view. This positicn refuses 
to make unions admit to membership those 
persons who have been unable to practice 
their trades because of the unions’ refusal 
to admit them, but it holds that persons 
already at work cannot be ousted from em- 
ployment by means of a closed shop con- 
tract possessed by the union which is the 
legal bargaining-representative in the par- 
ticular unit. Courts taking this view are 
willing to impose some restriction on legal 
bargaining agents; they are willing to go 
so far as to hold that such bargaining agents 
may not discriminate against any employee in 
the bargaining unit, whether or not he is 
a union member. But they are not willing 
to go so far as to hold that unions must 
make a place for the not-yet employed. 


As we shall see next month, the legal 
structure built up by the legislatures, state 
and federal, approaches the general prob- 
lem in a substantially different and, to some 
extent, far more radical way. 





* Reference to the statement of the case pre- 
ceding the New York Court of Appeals’ per 
curiam disposition of the Clark case tends to 
bear out the point made in the text. See 297 
N. Y. 1014, 1015, 80 N. E. (2d) 536. This state- 
ment of the case emphasized more clearly than 
any of the decisions below that the union in- 
volved in the Clark case was an exclusive bar- 


gaining representative within the meaning of 
the New York State Labor Relations Act. 

21 Kelly v. Simons, 16 LABOR CASES f 65,020 
(1949), involving the same union and much the 
same set of facts as were involved in the Clark 
case, tends to bear out the analysis in the text 
above. 


STATISTICIANS 


“Statistics show that nine out of ten women are bowlegged. 


Gosh, I always thought statisticians had no fun.”—Arthur Godfrey. 
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A LOOK BACK 


December 7 
Contracts were negotiated today and yesterday between the UMW 
and several Southern soft coal operators producing a total of 
7,340,800 tons of coal. 

The nine-state, eight-week-old strike of 17,000 Alcoa CIO steel- 
workers was ended with a contract differing only slightly from 
the Bethlehem formula. 

December 5 
Attorney General McGrath filed a civil antitrust suit against the 
Celanese Corporation of America in the United States District Court 
at New York City. The Justice Department charged Celanese with 
violating the Sherman and Clayton Acts by illegally absorbing the 
Tubize Rayon Corporation in 1946, 

December 1 
In a surprise move, John L. Lewis ordered his miners to work on 
a three-day-week basis after a strike which lasted just eleven hours. 
He also authorized the negotiating of separate contracts with oper- 
ators, instead of a nationwide settlement. 

November 26 
Lewis asked Southern coal operators to resume wage talks. Gov- 
ernment officials were attempting to reopen soft coal negotiations. 

November 24 
The mine union’s policy committee was called by Lewis to a meet- 
ing Monday, November 28, in New York City. 

November 22 
The American Telephone and Telegraph Company voluntarily lib- 
eralized its noncontributory pensions for all workers. The CIO 
immediately filed unfair labor practices charges with the NLRB 
against the company. 

November 21 
The steel industry announced that it would not mediate with Lewis 
separately this year, as it did two years ago. The union would have 
to make peace with commercial producers, it said. 

November 17 
Alcoa granted company-paid pensions and insurance to 10,000 AFL 
workers, hoping for a similar settlement with 16,000 CIO strikers. 

November 16 

A three-judge special court ruled two to one against Colonial Air 
Lines in its fight to stop parallel services by Canadian planes on its 
Montreal-New York City flights. The company will appeal the 
ruling. 
“If we want to retain our liberties both management and labor must 
do a better job of collective bargaining,” Chamber of Commerce 
President Herman W. Steinkraus told the National Industrial 
Relations Conference in Chicago. 

November 13 
United States Stee] Corporation signed a contract with CIO United 
Steelworkers, sending 170,000 back to work. The company-paid 
pension will pay $100 monthly. 

November 10 
John L. Lewis called off the soft coal strike for three weeks, order- 
ing the workers to mine without a contract until the end of 
November. The strike may then be resumed. 

Youngstown Sheet and Tube signed with the CIO, bringing forty 
per cent of the industry back into production. 

November 9 

Republic Steel, third largest in the industry, signed a contract with 

the union closely following the terms of the Bethlehem and the 

Jones & Laughlin settlements. 

















